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In the District Court of the United States in and 
for the District of Montana 


No. 176 


MRS. NELLIE ALLEN POAGUE, formerly NEL- 
LIE ALLEN, also named ELLA ALLEN 
POAGUE, 

Plaintiff, 
VS. 


BUTTER COPPER AND ZINC COMPANY, a 
Corporation, 
Defendant. 


AMENDED COMPLAINT 


For an amended complaint, filed by leave of the 
Court, the plaintiff complains and alleges: 


1D 

That at all times hereinafter mentioned, the plain- 
tiff has been, and now is, a citizen of the State of 
Montana, residing at Butte therein. That the amount 
involved in this action at law, exclusive of interest 
and costs, is in excess of the sum of Three Thousand 
($3,000.00) Dollars, to-wit: The sum of Seven 
Thousand ($7,000.00) Dollars. 


2s 


That at all times hereinafter mentioned, Butte 
Copper and Zine Company was, and now is, a cor- 
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poration, organized and existing under and by vir- 
tue of the laws of the State of Maine, a citizen of 
the State of Maine, but at all such times doing 
business in Silver Bow County, Montana. 


O. 


That at all times since the 8th day of December, 
1910, the plaintiff has been the owner of all of Lot 
number Four (4), and the North Ten (10) feet of 
Lot number Five (5), in Block number Sixty-seven 
(67) of the Original Townsite of Butte, Montana, 
according to the official plat and survey thereof 
originally filed with the County Clerk and Re- 
corder of Deer Lodge County, Montana, later tran- 
scribed into the records of Silver Bow County, Mon- 
tana, wherein the said property has been situated 
since the organization of said Silver Bow County. 


4, 


That since the said 8th day of December, 1910, 
at all times, the plaintiff has owned and maintained 
upon said Lot Four, and the North Ten Feet of Lot 
Five, a one-story brick veneer dwelling, consisting 
of six rooms, bath and central hall, with a frame ad- 
dition in the rear, with a cellar with concrete floor, 
and side walls lined. Also a two-story, solid brick 
building 20 x 20 feet, and 17 feet high, with con- 
crete foundation, at the rear of the lot; that the 
value of said buildings and the land, but for the 
acts of the defendant hereinafter alleged, would be 
the sum of Seven Thousand, Five Hundred 
($7,500.00) Dollars. 
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O. 

That for a continuous period of time since July 
19, 1917, the defendant, by itself, and by and through 
its agent, servant or partner, the Anaconda Cop- 
per Mining Company, has, by underground mining 
in the Emma, the Czarromah, the Nellie Quartz 
Lode Mining Claims, wrongfully destroyed and im- 
paired the subjacent and lateral support of the 
plaintiff’s said described lands, and both of the 
buildings thereon; that by reason of such mining, 
the defendant has caused cracks and leanings of all 
of the inside, and of all of the outside walls of both 
of said buildings; has caused the floors of both of 
said buildings to slope as much as six inches in the 
width of the front building, that building being the 
larger of the two buildings; has caused the walls 
and partitions of the said front building to lean as 
much as two inches; has caused the doors in said 
front building to bind; has caused major step cracks, 
vertical and horizontal, on the outside of the brick- 
work of the walls of the said front building; has 
caused both of said buildings to be a menace to life 
and limb of occupants, so that the same should, for 
the safety of the public, be razed, and the ground 
re-filled, which said razing of the buildings, and 
filling of the excavation, would cost the reasonable 
sum of Six Hundred (#600.00) Dollars; that the 
defendant has thereby caused, since December 22, 
1944, the plaintiff to expend for plumbing repairs 
to water pipes damaged by the defendant, Three 
Hundred, Sixty-one and 50/100 ($361.50) Dollars, 
which was necessary and reasonable; the plaintiff 
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has been specially damaged by the defendant in 
such sums of Three Hundred, Sixty-one and 50/100 
($361.50) Dollars, plumbing repairs, and Six Hun- 
dred ($600.00) Dollars, necessary expense to raze 
said buildings, and fill excavation, to protect from 
injury pedestrians on the sidewalks in front of the 
same. 
6. 

That the said property of the plaintiff, before the 
Injuries complained of, did have, and would now 
have, but for said injuries, a value of Seven Thou- 
sand, Five Hundred ($7,500.00) Dollars; that be- 
cause of said injuries done by the defendant to the 
plaintiff’s property, the said property has no greater 
value than Five Hundred ($500.00) Dollars. 


7. 

That at all times since July 19, 1917, the defend- 
ant, by certain partnership agreement, working con- 
tract, or lease, between defendant and Anaconda 
Copper Mining Company, the exact terms of said 
lease being unknown to the plaintiff, worked and op- 
erated the Emma, the Czarromah, the Nellie, the 
Welcome Stranger, and other quartz lode mining 
claims. The plaintiff alleges that the contract be- 
tween the defendant and said Anaconda Copper 
Mining Company did not contain any provision 
whatever for the protection of plaintiff’s property 
by the Anaconda Copper Mining Company, and that 
such work of the Anaconda Copper Mining Com- 
pany, lessee, and the defendant caused the injuries 
hereinbefore set out to plantiff’s property; that no 
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part of the said sum of Seven Thousand ($7,000.00) 
Dollars has been paid, and that defendant has dam- 
aged the plaintiff in such sum by reason of some, or 
all, of the acts above set out. 


That said loss and damage to plaintiff having com- 
pletely accrued, the plaintiff asks for interest from 
the date of filing this complaint, until paid. 


Wherefore, plaintiff demands judgment against 
the defendant for the sum of Seven Thousand 
($7,000.00) Dollars, and for interest, and for her 
costs of suit. 

EHARLE N. GENZBERGER, 
H. L. MAURY, 
A. G. SHONE, 

Attorneys for Plaintiff. 

Drawn by: 

H. &. MAURY. 


Service of the foregoing amended complaint is 
hereby acknowledged, and copy thereof received this 
Ist day of April, 1946. 

W. H. HOOVER, 

R. C. GLOVER, 

JOHN V. DWYER, 

J. T. FINLEN, JR., 
SAM STEPHENSON, JR. 


[Endorsed]: Filed April 1, 1946. 
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[Title of District Court and Cause. ] 
ANSWER 


Comes now the above named defendant, butte 
Copper and Zine Company, a corporation, and for 
its answer to the amended complaint of the above 
named plaintiff, heretofore filed herein, answers as 
follows: 

First Defense 
ih. 

Complaint fails to state a claim against this an- 
swering defendant upon which relief can be granted. 


Second Defense 
de 

Denies any knowledge or information thereof suf- 
ficient to form a belief as to any or all of the alle- 
gations contained in paragraph numbered 1 of said 
complaint. 

cae 

Answering the allegations contained in paragraph 
numbered 2 of said complaint, admits that at all 
times herein mentioned defendant, Butte Copper 
and Zine Company, has been and now is a corpo- 
ration organized under the laws of the State of 
Maine and that such defendant is a citizen of the 
State of Maine. 

Denies each and every allegation, each and every 
part and the whole thereof contained in said para- 
graph numbered 2 not hereinbefore specifically ad- 
mitted or denied. 

IAL 

Denies any knowledge or information thereof suf- 

ficient to form a belief as to any or all of the allega- 
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tions contained in paragraph numbered 3 of said 
complaint. 
IV. 


Denies any knowledge or information thereof suf- 
ficient to form a belief as to whether or not since the 
8th day of December, 1910, or at any time, or at all, 
plaintiff has owned or maintained upon said Lot 4 
and the North 10 feet of Lot 5 a one-story brick 
veneer dwelling, or any building, consisting of 6 
rooms, bath and central hall, with frame addition in 
the rear, with or without a cellar with concrete 
floors and side walls lined, or a two-story solid 
brick or other building 20 x 20 feet, 17 feet high, 
or of any other dimensions, with or without con- 
erete foundation, at the rear of the lot or at any 
other place, or whether any building or buildings 
were situated entirely, or at all, on Lot No. 4 and 
the North 10 feet of Lot No. 5 in Bloek No. 67 of the 
Original Townsite of the City of Butte, Montana. 

Denies each and every other allegation, each and 
every part and the whole thereof contained in para- 
graph numbered 4. 

We 

Denies each and every allegation, each and every 
part and the whole thereof contained in paragraph 
numbered 5 of said complaint. 


VI. 
Denies that the injuries complained of, or any in- 
juries, were caused by defendant. 
Denies each and every other allegation, each and 
every part and the whole thereof contained in para- 
graph numbered 6 of said complaint. 
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VII. 

Answering the allegations contained in paragraph 
numbered 7 of said complaint, denies that any act 
or thing done by this answerimg defendant has 
caused any injury to any property, building or 
buildings of said plaintiff in the sum of Seven Thou- 
sand Dollars ($7,000.00), or in any other sum or 
amount, or at all; admits that no part of the sum of 
Seven Thousand Dollais ($7,000.00) has been paid. 

Denies each and every allegation, each and every 
part and the whole thereof contained in said para- 
graph numbered 7 not hereinbefore specifically ad- 
mitted or denied. 

Vian. 

Denies each and every allegation, each and every 
part and the whole thereof contained in said com- 
plaint not hereinbefore specifically admitted or de- 
nied, 

Wherefore, having fully answered, defendant 
prays that plaintiff take nothing by virtue of her 
complaint and that defendant have judgment against 
said plaintiff for its costs of suit herein. 


Demand of Trial by Jury 
Trial by jury is demanded in the above entitled 

cause. 

W. H. HOOVER, 

& HH: GUOVER, 

JOHN V. DWYER, 

J.T. FINLEN, JR., 

SAM STEPHENSON, JR., 

Attorneys for Defendant, 

Butte Copper and Zine Company. 
Address: 616 Hennessy Building, Butte, Montana. 
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Service of the above and foregoing Answer of De- 
fendant, Butte Copper and Zine Company, a corpo- 
ration, acknowledged and copy thereof received this 
20th day of April, 1946. 


EARLE N. GENZBERGER, 
A ES Ay, 
A. G. SHONE, 

Attorneys for Plaintiff. 


[Endorsed]: Filed April 20, 1946. 


[Title of District Court and Cause. | 


MINUTE ENTRY OVERRULING FIRST 
DEFENSE CONTAINED IN ANSWER 


This cause was duly called for hearing this day 
on the first defense contained in the answer herein, 
Mr. H. L. Maury being present and appearing for 
the plaintiff, and Mr. James T. Finlen, Jr., being 
present and appearing for the defendant. 


Thereupon said first defense contained in the an- 
swer was submitted to the Court without argument 
and by the Court overruled. The defendant was 
thereupon granted an exception to the Court’s rul- 
ing. 

Entered in open Court at Butte, Montana, May 
8, 1946. 

H. H. WALKER, 
Clerk. 
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MINUTE ENTRY DENYING DEFENDANT'S 
MOTION FOR DIRECTED VERDICT 


Thereupon the jury was duly admonished by the 
Court and retired from the courtroom, whereupon 
defendant moved the Court to direct the jury to re- 
turn a verdict herein in favor of defendant and 
against the plaintiff for lack of proof, the reasons 
being stated into the record. Thereupon, after due 
consideration, Court ordered that the motion be and 
is denied, to which ruling of the Court the defend- 
ant excepted and exception duly noted. 

Entered in open Court at Butte, Montana, April 
3, 1947. 

H. H. WALKER, 
Clerk. 


[Title of District Court and Cause. ] 
VERDICT 


‘We the jury in the above entitled case, find 
the issues herein in favor of the plaintiff, Mrs. 
Nellie Allen Poague, formerly Nellie Allen, and 
against the defendant, Butte Copper & Zine Co., 
a corporation, and assess plaintiff’s damages in the 
sum of Fifty-Five Hundred and no/100 ($5500.00) 
Dollars, with interest thereon at the rate of six per 
cent per annum (6%) from February 2, 1946. 

HARRY HIGH, | 
Foreman. 


[Endorsed]: Filed April 7, 1947. 
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JUDGMENT 


This cause having been brought regularly on for 
trial before the above-entitied Court, the Honor- 
able R. Lewis Brown presiding, with a jury duly 
impaneled and sworn, on March 31, 1947, plaintiff, 
Mrs. Nellie Allen Poague, formerly Nellie Allen, be- 
ing present in person, and plaintiff being repre- 
sented by counsel, H. L. Maury and Earle N. Genz- 
berger, and the defendant being represented by 
counsel John V. Dwyer, James T’. Finlen, Jr., and 
Sam Stephenson, Jr., and the trial having been con- 
tinued from day to day, testimony on the part of 
plaintiff and defendant was concluded, and argu- 
ments of respective counsel having been made, said 
jury was duly instructed by the Court and having 
retired for deliberation did thereafter and on April 
7, 1947, return into the Court with the following 
verdict: 


(Title of Court and Cause.) 


VERDICT 


‘‘We, the jury in the above entitled case, find 
the issues herein in favor of the plaintiff, Mrs. 
Nellie Allen Poague, formerly Nellie Allen, and 
against the defendant, Butte Copper & Zine Co., 
a corporation, and assess plaintiff’s damages in 
the sum of Fifty-Five Hundred and no/100 
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($5500.00) Dollars, with interest thereon at the 
rate of six per cent per annum (6%) from Feb- 
ruary 2, 1946. 
ELAR ¥ “EtG ee 
Foreman. 


Wherefore, by reason of the law and the premises, 
and in accordance with said verdict, it is ordered, ad- 
judged and decreed, and this does order, adjudge 
and decree that the plaintiff, Mrs. Nellie Allen 
Poague, formerly Nellie Allen, do have and recover 
from the defendant, Butte Copper & Zine Co., a 
corporation, the sum of Fifty-five Hundred and 
no/100 ($5500.00) Dollars, together with interest 
thereon at the rate of six per cent per annum (6% ) 
from February 2, 1946, amounting to date to the 
sum of Three Hundred Ejighty-nine and 58/100 
($389.58) Dollars, a total of principal and interest 
of Fifty-eight hundred eighty-nine and 58/100 
($5889.58) Dollars, together with her costs in this 
action expended, hereby taxed in the sum of $109.86. 

Done in open Court this 8th day of April, 1947. 

R. LEWIS BROWN, 
Judge. 
[Endorsed]: Filed April 8, 1947. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


To: Mrs. Nellie Allen Poague, formerly Nellie Al- 
len, and to H. L. Maury, Earle N. Genzberger 
and A. G. Shone, her attorneys: 
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You and Each of You are hereby notified that 
Butte Copper & Zine Company, a corporation, de- 
fendant above named, hereby appeals to the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit from the final judgment entered in this action 
on the 8th day of April, 1947. 

Dated this 16th day of April, 1947. 

W. H. HOOVER, 

R. H. GLOVER, 

JOHN V. DWYER, 

J. T. PEINDEN, JR, 

SAM STEPHENSON, JR., 
Attorneys for Defendant. 


[Endorsed]: Filed April 16, 1947. 


[Title of District Court and Cause. ] 


ORDER FOR TRANSMISSION OF ORIGINAL 
POs UslWis 


Upon application of counsel for Butte Copper and 
Zine Company, a corporation, applicant herein, and 
it appearing that plaintiff’s Exhibits 1, 8-a, 9, 10, 11, 
42, 13, 14, 15, 17, 18, 19, 20-a, 202b,. 20) 225e22, 
24, 25, 26 and 27 and defendant’s Exhibits 4 and 28 
received in the trial of this cause should, by reason 
of their contents, be sent to the appellate court under 
Rule 75, Section 1 of the Rules of Civil Procedure. 

It Is Hereby Ordered that all such original ex- 
hibits be by the Clerk of this Court dulv certified 
to the United States Circuit Court of Appeals for 
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the Ninth Circuit and transmitted to the Clerk of 
said Court by mail with the record on appeal in 
said cause, said exhibits to be returned to the Clerk 
of this Court after the final disposition of said ap- 
peal, according to the practice of said Clerk of said 
Circuit Court of Appeals. 


Dated this 2nd day of May, 1947. 


R. LEWIS BROWN, 
Judge. 


[Endorsed]: Filed May 2, 1947. 


[Title of District Court and Cause. ] 


ORDER 


It appearing to the Court that heretofore and on 
May 2, 1947, the Court made an order directing 
that Exhibits 8-A, 9, 10, and 11 be sent to the Cir- 
euit Court of Appeals of the Ninth Circuit as origi- 
nal exhibits; 

It further appearing to the Court that each of the 
exhibits is a writing, that there is nothing about 
the original exhibits that require inspection by the 
Circuit Court of Appeals, that they have all been 
incorporated in the transcript on appeal herein, and 
that the order of this court of date May 2, 1947, di- 
recting that said exhibits be transmitted to the Clerk 
of the Cireuit Court of Appeals in their original 
form was made through inadvertence and mistake; 

It Is Therefore Ordered and this does order that 
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the said order of the Court of May 2, 1947, concern- 
ing said exhibits, be and the same hereby is set aside 
and the Clerk of this court is directed to retain in 
his custody the said original exhibits and all of them 
and not to certify them to the Clerk of the Cireuit 
Court of Appeals of the Ninth Circuit. 


Done and dated this 13th day of May, 1947. 


R. LEWIS BROWN, 
United States District Judge. 


[ Title of District Court and Cause. ] 


DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL 


Appellant, Butte Copper and Zine Company, a 
corporation, defendant above named, hereby and 
herewith designates the contents of the record on 
appeal in the above entitled matter as follows: 

1. Names and addresses of attorneys of 
Tecoma: 

2. Plaintiff’s Amended Complaint. 

3. Answer of Butter Copper and Zine Com- 

pany, defendant. 

4, Minute Entry denying and overruling the 
First Defense in defendant’s Answer. 

0. Reporter’s Transcript of testimony. 

6. That portion of the Minute Entry dated 
April 3, 1947, contained in Paragraph 7 thereof, 
setting forth the Order denying defendant’s mo- 
tion for a directed verdict. 

qd. Verdict. 
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8. Judgment. 

9. Notice of Appeal. 

10. Order for Transmission of Original Ex- 
hibits. 

11. Designation of Contents of Record on 
Appeal and Statement of Points Upon Which 
Defendant Intends to Rely. 

12. Certificate of Clerk of Court. 

13. Statement of Points Upon Which De- 
fendant Intends to Rely and Designation of 
Portions of the Record to be Printed Under 
Rule 19 (C.C.A.). 


Filed herewith are two (2) copies of the Report- 
er’s Transcript of the testimony taken in the trial 
of this case. 


STATEMENT OF POINTS UPON WHICH 
DEFENDANT INTENDS TO RELY ON 
APPEAL 

Jk 
The Court committed error in refusing to grant 
defendant-appellant’s motion for a directed verdict 
because: 

1. There was and is no evidence to support a 
verdict in favor of plaintiff and against the de- 
fendant. 

2. There was and is no evidence to support 
a judgment in favor of plaintiff and against 
defendant. 

3. There was and is no evidence that defend- 
ant performed any act or acts that could or did 
cause any damage to plaintiff’s property. 
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4. The evidence was and is conclusive that 
defendant did not perform any act or acts that 
could or did cause and damage to plaintiff’s 
property. 

5. ‘There was and is no evidence that defend- 
ant performed any act or acts by or through an 
agent, servant or partner that could or did cause 
any damage to plaintiff’s property. 

6. ‘The evidence was and is conclusive that 
the defendant did not perform any act or acts by 
or through an agent, servant or partner that 
could or did cause any damage to plaintiff’s 
property. 

7. The evidence was and is conclusive that 
defendant was a Lessor of the property in which 
the mining alleged to have damaged the prop- 
erty of the plaintiff was performed; and that 
any mining performed was performed by a 
Lessee, and was not under the control or su- 
pervision of defendant. 


II. 
That the Court committed error in giving plain- 
tiff’s Instruction numbered 2 for each of the rea- 
sons set forth in Paragraph I above. 


lei, 
That the Court committed error in giving plain- 
tiff’s Instruction numbered 3 for each of the rea- 
sons set forth in Paragraph I above. 


i. 
That the Court committed error in giving plain- 
tiff’s Instruction numbered 5 because: 
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1. Of each of the reasons set forth in Para- 
graph I above. 

2. Said Instruction permitted the jury to 
find that defendant mined beneath the surface 
of plaintiff’s property and damaged the same, 
when the evidence was and is conclusive and un- 
contradicted that the defendant did no mining, 
either by itself or through an agent, servant 
or partner. 

NE 
That the Court committed error in giving plain- 
tiff’s Instruction numbered 9 because: 


1. Of each of the reasons set forth in Para- 
eraph I above. 

2. Said Instruction permitted the jury to 
find that defendant mined beneath the surface 
of plaintiff’s property and damaged the same, 
when the evidence was and is conclusive and un- 
contradicted that the defendant did no mining, 
either by itself or through an agent, servant or 
partner. 

valk 
That the Court committed error in giving plain- 
tiff’s Instruction numbered 11 because: 


1. Of each of the reasons set forth in Para- 
graph I above. 

2. Said Instruction permitted the jury to 
find that defendant mined beneath the sur- 
face of plaintiff’s property and damaged the 
same, when the evidence was and is conclusive 
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and uncontradicted that the defendant did no 
mining, either by itself or through an agent, 
servant or partner. 
VII. 
That the Court committed error in refusing to 
give defendant’s Instruction numbered 1 for each 
of the reasons set forth in Paragraph I above. 


yainiale 
That the Court committed error in refusing to 
give defendant’s Instruction numbered 12 for each 
of the reasons set forth in Paragraph If above. 


eX, 
That the Court committed error in refusing to 
give defendant’s Instruction numbered 13 for each 
of the reasons set forth in Paragraph I above. 


X, 
That the Court committed error in giving that 
portion of its charge to the jury set forth as follows: 


“Tf you find from a preponderance of the 
evidence that continuously since on or about 
1917 to April 1, 1946, the time of the filing of 
the amended complaint herein, the Anaconda 
Copper Mining Company, a corporation, has 
been engaged in mining within the Emma, 
Czarromah and the Nellie quartz lode mining 
claims, the property of the defendant in this 
action, with the knowledge and consent of the 
defendant Butte Copper and Zine Company, a 
corporation, as its lessee; and in the course of 
the mining operations so carried on by the 
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Anaconda Copper Mining Company, a corpo- 
ration, in the said mining claims, it so dis- 
turbed or withdrew from the surface of the 
property of the plaintiff the subjacent and 
lateral support of the surface and that as a 
direct and proximate result thereof, the sur- 
face and property of the plaintiff subsided and 
caused injury and damage to the structures and 
the property of said plaintiff, then the Butte 
Copper and Zine Company, a corporation, is 
hable for all the damage you find from the evi- 
dence the plaintiff sustained by reason of such 
mining operations.’’ 


for each of the reasons set forth in Paragraph I 
above. 
Xa, 

That the Court committed error in admitting the 
evidence of leaks, repairs or changes in gas mains 
or pipes and evidence of gas explosions over defend- 
ant’s objections, and in refusing to grant defend- 
ant’s motion to strike such evidence because: 


1. There was and is no evidence that proved 
or tended to prove that said leaks, repairs or 
changes or gas explosions were due to or caused 
by any act or acts of defendant, its agent, 
servant or partner. 

2. ‘There was and is no evidence tending to 
show or prove that any such leaks, repairs or 
changes in gas lines or pipes or gas explosions 
were competent, relevant or material, or that 
they tended to prove or disprove any issue in 
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this case or that plaintiff sustained any damages 
thereby. 

3. No cause was aseribed for the leaks, 
repairs or changes or explosions and no evidence 
Was or 1S given upon which a conclusion as to 
the causes of such leaks or explosions could 
properly be predicated, and that the jury was 
permitted to speculate as to the reasons for and 
causes of said leaks, repairs or changes in gas 
lines and pipes and the reasons for or causes of 
said gas explosions. 


al, 

That the Court committed error in refusing to 
give defendant’s requested Instruction numbered 2 
for each of the reasons set forth in Paragraph XI 
above. 

SLUG 

That the Court committed error in refusing to 
give defendant’s requested Instruction numbered 3 
for each of the reasons set forth in Paragraph XI 
above. 

XW. 

That the Court committed error in refusing 
defendant’s motion to strike the testimony of plain- 
tiff Poague respecting leaks in the plumbing of her 
house and in refusing the grant defendant’s 
requested Instruction numbered 14 because: 


1. There was and is no evidence that said 
leaks were caused by ground movement due to 
mining. 

2. There was and is no evidence tending to 
show or prove that facts regarding any such 
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leaks were competent, relevant or material or 
that they tended to prove or disprove any issue 
in this case. 

3. No cause was ascribed for the leaks and 
no evidence was or is given upon which a con- 
clusion as to the cause of such leaks could be 
properly predicated. 


XV. 

That the Court committed error in refusing to 
give defendant’s requested Instruction numbered 15 
because: 

1. For each of the reasons set forth in Para- 
graph I above. 

2. ‘There was and is no evidence that the 
razing of the buildings was necessary. 

od. The evidence conclusively shows that the 
razing of plaintiff’s buildings was not necessary 
to protect pedestrians using the sidewalks as 
alleged in the complaint. 

4. The allegation of the complaint that raz- 
ing of the buildings was necessary to protect 
pedestrians on the sidewalks in front of said 
buildings and that the cost thereof was a neces- 
sary element of damages was wholly unsup- 
ported by the evidence and should not have been 
left for the consideration of the jury. | 


XVI. 

That the Court committed error in refusing to 
give defendant’s requested Instruction numbered 16 
because : 

1. The law does not make a Lessor of min- 
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ing ground liable for damages because of fail- 
ure to include a covenant or agreement in its 
lease to the effect that the Lessee will support 
the surface of the ground. 

W. H. HOOVER, 

R. H. GLOVER, 

JOHN V. DWYER, 

J.T. FINLEN, JR., 

SAM STEPHENSON, JR., 

Attorneys for Defendant, 


Butte Copper and Zine 
Company, a Corporation. 
Address: Hennessy Building, 

Butte, Montana. 


Service of the foregoing Designation of Contents 
of Record on Appeal and Statement of Points Upon 
Which Defendant Intends to Rely on Appeal 
acknowledged, and copy thereof received this 2nd 
day of May, 1947. 


EARLE N. GENSBERGER, 
H. L. MAURY, 
A. G. SHONE, 

Attorneys for Plaintiff. 


[Endorsed]: Filed May 2, 1947. 
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In the District Court of the United States, in and 
for the District of Montana, Butte Division 


No. 176 


MRS. NELLIE ALLEN-POAGUE, ‘formerly 
NELLIE ALLEN, | | 
Plaintiff, 
VS. 


BUTTH COPPER AND ZINC COMPANY, a 
corporation, | - 
Defendant. 


Appearances: 


For Plaintiff: Earle N. Genzberger, H. L. Maury 
and A. G. Shone. | 

For Defendant: W. H. Hoover, R. H. Glover, 
John V. Dwyer, J. T. Finlen, Jr., and Sam Ste- 
phenson, Jr. | 


BILL OF EXCEPTIONS 


Be It Remembered, That the above-entitled cause 
came on regularly for trial before the Honorable 
R. Lewis Brown, Judge of the District Court of the 
United States, in and for the District of Montana, 
Butte Division, sitting with a jury, on March 3lst, 
prtl Ish 2d, 3rd and 7th, 1947, Messrs. 
Maury and Earle N. Genzberger appearing as attor- 
neys for the plaintiff, and Messrs. John V. Dwyer, 
James ’. Finlen and Sam Stephenson, Jr., appear- 
ing as attorneys for the defendant. | 
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Thereupon, the following proceedings were had, 
orders made, objections interposed, rulings made by 
the Court, and exceptions taken, and the proceed- 
ings, orders and exceptions hereinafter appearing 
had and taken thereon, the following being all of 
the testimony and evidence offered or introduced 
on the trial of this cause, to-wit: [27*] 


MRS. NELLIE POAGUE 
the plaintiff, called as a witness on her own behalf, 
being first duly sworn, testified as follows: 
Direct Examination 
By Mr. Genzberger: 


Q. State your name to the court and jury, Mrs. 


Poague? A. Mrs. Nellie Poague. 

Q. And what was your name before you became 
Mrs. Poague? A. Allen. 

Q. Nellie Allen? Aa Ves, sit. 

Q. You are the plaintiff in this action ? 

A. Yes, sir. 

@. Where do you live, Mrs. Poague? 

A. At 415 South Dakota Street, Butte, Montana. 

Q. And how long have you lived in Butte, 


Montana? 

A. You mean how long have I lived in Butte, 
Montana? 

OQ Yes. 

A. Well, I been here over fifty years. 


* Page numbering appearing at foot of page of Reporter’s certified 
Transcript of Record. 
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(Testimony of Mrs. Nellie Poague.) 

Q. And at 415 South Dakota Street for how 
long? 

A. JI have lived there for over thirty-five years. 

Q. And are you the owner of the property known 
as Lot No. 4 and the north 10 feet of Lot No. 5 
in Block 67 of the Original Townsite of Butte? 

A. I am, and I bought it off of Mr. Andy J. 
Davis of the First National Bank; the old gentle- 
man, not the young Mr. Andy. 

Q@. And that was in December, 1910? 

A. Yes, sir. [28] 

Mr. Genzberger: At this time we offer in evi- 
dence Plaintiff’s Exhibit No. 1,. a stipulation as to 
the ownership of the property of plaintiff. 

The Court: Any objection? 

Mr. Finlen: No objection. 

The Court: It will be admitted without objection. 


(Plaintiff’s Exhibit No. 1, a Stipulation, was 
here received in evidence and is as follows:) 


PLAINTIFF’S EXHIBIT No. 1 
[Title of Court and Cause. ] 


Stipulation 


It Is Hereby Stipulated by and between the 
Plaintiff and the defendant, acting through 
their respective counsel, that at all times since 
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the 13th day of December, 1910, the plaintiff 
has been, and now is the owner of, and in posses- 
sion of all of Lot Four (4), and the North Ten 
(10) feet of Lot numbered Five (5), in Block 
numbered Sixty-seven (67) of the Original 
Townsite of Butte, Montana, according to the 
official plat and survey thereof as originally and 
officially filed in the office of the County Clerk 
and Recorder of Deer Lodge County, Montana; 
said plat and survey having been transcribed 
into the records of Silver Bow County, Mon- 
tana; excepting and reserving, however, all of 
the ores and minerals beneath the surface of 
the above described premises, with the right to 
mine for, and extract the same, and that this 
stipulation may be introduced in evidence in 
any trial of the above entitled cause. 


Dated this 25th day of March, 1947. 


EARLE N. GENZBERGER, 
A. G. SHONHE, 
H. L. MAURY, 
Attorneys for Plaintiff. [29] 


W. H. HOOVER, 

Rk. H. GLOVER, 

JOHN V. DWYER, 

J. T. FINLEN, JR.., 

SAM STEPHENSON, JR., 
Attorneys for Defendant. 
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Q. Showing you Plaintiff’s Exhibit No. 2 for 
identification, Mrs. Poague, have you seen this docu- 
ment before ? A. Yes, sir. 

Q@. Where did you get it? 

A. From the First National Bank. 


Q. Of this city? A. Of this city. 
Q. And this is the deed you refer to from Andy 
Davis, Sr.? A. From Mr. Andy J. Davis. 


Mr. Genzberger: We will offer in evidence 
Plaintiff’s Exhibit No. 2 for identification. : 

Mr. Dwyer: ‘To which the defendant objects on 
the grounds and for the reason that it has already 
been stipulated that the plaintiff is the owner of 
the property in question. 

For the further reason that this deed contained a 
covenant of which the grantor was not in a position 
to give. If counsel wants to introduce the whole 
record then we will ask the severance deed and all 
others be introduced also. This is an attempt to 
introduce a covenant which is not in this case and 
for that reason we object to it. 

The Court: Doesn’t your stipulation cover the 
matter. Let me see your stipulation. 

Mr. Maury: If that is counsel’s idea of course we 
have [30] no purpose in putting the deed in. 

Mr. Dwyer: If that deed goes in of course we 
would ask that the original deed severing the sur- 
face from the minerals be also put in evidence. 

Mr. Genzberger: We have no objection to that. 

Mr. Dwyer: This plaintiff has no greater title 
than her predecessor in interest had. 

The Court: Well, it seems to me you gentlemen 
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have stipulated and the stipulation covers it. In 
other words, it’s agreed she is the owner of the 
property; that is, the surface but not the mineral 
rights. I think it’s covered by the stipulation. The 
objection will be sustained. 

Mr. Genzberger: We will ask for an exception. 

Q. After taking possession of that house in 1910, 
Mrs. Poague, what did you do with it. What, if 
anything, did you do with the house after you first 
bought it? 

A. Well, I fixed it up. It took me quite a while 
because I had no money and I was working for 
different gentlemen, Mr. George H. Casey for six- 
teen years; Mr. Jimmie King for twelve years; Mr. 
H. L. Frank for about ten years; Mr. Augustus 
Heinze, not steady; but off and on for about nine 
years, and Mr. Wilhelm. I worked for Mr. Jimmie 
Rowe sixteen years, done janitor work; and W. H. 
Orr and Mr. Cobban, I think that’s the name, over 
here on Granite street; and W. H. Orr. And at one 
time I was working—you know it wasn’t—it wasn’t 
steady but that’s how I paid for my home, was 
working. 

Q. What was the nature of your duties? 

Mr. Finlen: We ask that all of the answer fol- 
lowing “I fixed it up but I had no money,’’ be 
stricken as not [81] responsive. 

The Court: Well, denied. It’s harmless. Proceed. 

@. What did you pay for the house originally? 

A. I paid $3000.00. 

Q. What was the nature of the house at the time 
you first bought it? 
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A. My, it was awful. There was nothing there 
but the outside of the house made a_ splendid 
appearance, but outside of that the toilet was an 
out-toilet and there was even a well there when I 
bargained to buy the house. 

Q. Then what did you do with it? 

A. Well, when I got able I would talk to my 
bosses I was working for and things I wanted done 
like the water (interrupted). 

Mr. Dwyer: We object to a rambling discussion 
about her bosses and who she worked for. It might 
be interesting. 

Q. Just tell what vou did? 

A. And I worked a good many years and that’s 
how I did; and the wiring of the house. 

Q. ie what you did? 

The Court: What improvements did you make 
in the house. What did you put in there to improve 
the house ? 

A. J put in the water and bath and built on a 
bathroom and took another room and made it 
larger. wn 
Q. (By Mr. Genzberger): Was there electricity 
in the house when you first bought it?. 

INoF Si?. 


Is there electricity there now? 

Yes, there is electricity in it now. [382] 

Who put in the electricity ? 

Elderkin. 

IT don’t care about the contractor. Who paid 
for it? A. Me; me. | 


OPpOpro>r 
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Q. Do you know how much you paid to put elec-. 
tricity in there? 

A. The first time the house was wired it cost 
$125.00. 

@. Then with reference to the bathroom and the 
addition you built to the other room of the house. 
You built two rooms after you bought it? 

A. No, I built one room but I,—well, I built the 
bathroom from the ground on up but the other room 
I {just remodeled it and made another room 
smaller. 

@. You divided another room? 

A. Yes, sir. 

Q. And you put in partitions and plaster and 
papered ? 

A. Yes, sir, and had a cellar dug part way under- 
neath the house. 

@. You dug the cellar? 

A. Yes, sir, I paid for that. 

Q. What did you do with the well? 

A. Well, I had a couple of men, you know, from 
time to time to bring rocks from different buildings. 
They were white men working and when they would 
have any rocks I told them to come and put them 
and fill up this well, and when I could I filled this 
toilet up. I had it cleaned out by the night man and 
I had the well filled in and I was advised by people 
that knew more than I did. 

Q. Don’t tell what somebody told you? [33] 

A. ‘To put lime around and sand. 

Q. Do you remember what you paid for that? 
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A. Gentlemen of the jury, and ladies, I have no 
idea but I know it cost me enough. 

Q. What else did you do to the outside of the 
place? 

A. Well, I had the house painted twice and two 
shingle roofs put on it and then I had a finish put 
on; well, I call it a paper roof. 

@. <A composition roof. Is that what you had? 

A. Yes, sir; and built on two porches and they 
were both torn down, and just as true as I sit in 
this chair I know it was nothing that tore them 
down but that Emma mine. Then I put up another 
one about six years ago when the WPA was just 
starting. Of course I didn’t make the money on the 
WPA but that’s the time I had it put up. I can 
remember that. 

@. Was there a fence in front when you first 
bought it? A. There wasn’t a fence no place. 
And who built the fence? 

Well, I got different contractors. 

What person paid for the fence? 

Me. I paid for everything. 

And describe the fence that is in front of 
the property now? A. Now? 

@. Yes. 

A. It’s an iron fence up on a conerete founda- 
tion—I guess that’s what vou eall it—about, oh, I 
will say the foundation in some places is,—I know 
it is higher than that (indicating with hands). [34] 

Q. Indicating eighteen or twenty inches? 


OPOPS 
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A. Yes, sir; you know (indicating with hands). 

(). We can’t get that into the record. 

The Court: You got into the record an estimate 
of eighteen or twenty inches. 

Q. What kind of sidewalks were in front of the 
house when you first bought it? 

Mr. Finlen: Objected to as without the issues of 
the case. No issue as to sidewalks. 

The Court: Overruled. Answer the question. 

Mr. Finlen: Exception. 


(Question repeated.) 


‘Boards. 

Now, what kind of a sidewalk is there now? 
Concrete that I put up by—— 

Who built that sidewalk. Who paid for it? 
I paid for it and Mr. Sivalon put it down. I 
paid for it. 

@. What kind of streets have you on Dakota 
street with reference to the nature of the roadway ? 

A. Well, they were all right for a while until 

@. I don’t mean that. When you first took over 
the property was there a dirt street or paved roads? 

A. Qh, they were dirt streets. 

Q. What kind of a street is it now with reference 
to improvements ? 

Mr. Finlen: We object to that on the ground that 
it’s incompetent, irrelevant and immaterial; not 
within the issues of the case. No claim for damages 
to the street. 

The Court: That’s true but then it goes to the 
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description [35] of physical surroundings of the 
property. Overruled. 

@. You may answer? 

A. Well, the street was in fair condition. 

The Court: He means by that was the street 

paved afterwards? 

A. No, sir, Judge, it was just oiled, I pelea 
I think that’s oiled but it’s all wore off now from 
the trucks from the mine going up and down. -- 

Q. By Mr. Genzberger): Is Dakota street 
paved? - 

a> Nowsir, ibs idust there. 

Q. Was it oiled? 

A. It was oiled but it’s all wore. 

Q. Who paid for the oiling of Dakota street saith 
reference to your property ? 

Mr. Finlen: We object to that on n ground 
that it’s not within the issues of the case; Incompe- 
tent, irrelevant and immaterial. 

The Court: I will sustain that. If it’s an effort 
to show she paid for the city streets. 

Mr. Genzberger: Exception. 

Q. With reference to the alley between Dakota 
and Montana streets, the alley in the rear of your 
house; what, if anything, was the condition of: that 
alley when you first became acquainted with the 
property ? A. Nothing but dirt. 

Q. What is it now? 

A. Well, what ain’t tore up from the mine. 

Q. Before we go into that, what is the material 
in the [86] alley now? A. Conerete. 
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Q. When was the concrete pavement put in the 
alley ? A. I don’t know how long that’s been. 

Q. Who paid for it? 

A. I paid my part. 

Mr. Finlen: Objected to as not within the issues. 

The Court: Sustained. The answer will be 
stricken and you ladies and gentlemen of the jury 
are admonished not to pay any attention to the 
answer just given by the witness to the question. 

Mr. Genzberger: You Honor is ruling the cost 
of the improvements for paving the street and alley 
is not within the issue of the case? 

The Court: Yes. | 

Mr. Genzberger: That’s the ruling? 

The Court: Yes. 

Mr. Genzberger: Very well. 

Q. Now, Mrs. Poague, what else did you do with 
that house with reference to improvements? 

A. Well, I had it wired and new doors and new 
windows put in where they were all broken out, and 
bath fixtures and toilet and wash basin and sink in 
the kitchen; and the house shingled twice and then 
I built on a back ‘porch. 

@. What, if anything, did you build on that lot 
at the rear portion adjoining the alley? 

A. What did I build? 

@. What? 

A. Did you say what did I build? A garage, 
$2750.00. 

Q. When was that done? [37] 

A. ‘That was done in 1925. 
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Q. And how much did the garage cost? 

A. It cost $2750.00. The conerete basement where 
I kept coal and used for a storehouse that’s what 
(interrupted). 

Q. Describe that garage, how was it constructed ? 

A. Well, there was two sets of doors for to come 


in on the alley and they were facing Montana street, 
the doors was; yes, that’s right (interrupted ). 

Q. What kind of a floor? 

The Court: Wait a minute until she answers the 
question. Give her time to answer one question 
before you put another. 

A. A concrete floor in the basement. That was 
conerete and above that where the cars came in on 


are, I forget now how many inches Mr. Goddard 
said the floor was. it was the best we could buy or 
get at that time. 

Q. Of what material were those floors in the 
garage made? 

The Court: She said concrete. 

@. I didn’t get it. And what were the walls 
made of? A. Well, brick; brick walls. 

Q. Before we leave the garage, how many cars 
could be stored in that garage? A. Two. 

@. And what did you do with the garage after 
you had it completed? 

A. Well, I rented it out to different men and 
especially one man by the name of Healy and he 
paid me $15 because he occupied both sides, and 
Mr. Goddard told me [88] how much to rent the 
garage out for. There wasn’t no garages around in 
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town much when I put that up in 1925, and people 
that bought cars they wanted a good garage; and 
then I heard some (interrupted). 

Q. ILet’s go back to the house. How many rooms 
were in your house? 

The Court: Just a minute. You said $15. For 
what period of time was that; was that $15 a month 
or a week? A. A month, Judge, vour Honor. 

Q. $15 a month? 

A. Yes, and for about six or seven months I got 
that much out. Well, am I permitted to tell how the 
man that rented the garage, how I came to get this 
money ? 

The Court: If you are to tell that your counsel 
will ask the questions. 

Q. (By Mr. Genzbergei'): Did you always get 
$15 a month? A. No, sir. 

Q. How much did you get later? 

A. Well, I got $5.00. 

Q. For what? 

A. $5.00 aside for the garage; I got $6.00 a couple 
of times and then I eut it down to $5.00. 


Q. £5.00 for each side? As» Yessir 
Q. £12.00 a month? A. Yes, sir. 
Q. And then $10.00 a month? Ans WVesy Gir. 


Q. Now, then, have you been able to rent that 
garage the past two vears? [39] 

me Ob, no; sir: 

Q. Why not? 

A. Well, every time Mr. MacPherson would take 
his car in he couldn’t get out and I would have to 
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get a carpenter to work on the doors and that kept 
from, kept up for about six or seven months; and 
Mr. MacPherson is a mail clerk on the Great Falls 
run and it was just putting out three and four dol- 
lars and two and one and five and six and I was 
only getting five dollars out of it. Then I told him 
that I wouldn’t pay no more, pay for no more repair- 
ing to the garage. 

Q. What happened to the garage? 

A. Well, the mine happened to it. 

Q. What happened. Tell the jury what happened 
to it. They never seen it? 

A. Well, the doors to both of the garages are 
sunk in like that (indicating) and then going out 
like they are going to fall in the alley when the 
bricks fall, and then when I told Mr. MacPherson 
that the Lloyd block was torn down it’s right close 
Won: 

Q. Before going into that, what did you observe 
with reference to the garage and ‘particularly the 
eement part first? A. Well, the windows 

Q. What happened to the windows? 

A. They couldn’t get the windows open. You 
know when Mr. MacPherson couldn’t get the win- 
dows open for, oh, quite a while and when he would 
be working on his car and doing anything he would 
have to leave the door open, and he didn’t like to 
do that. [40] 

Q. Go down below. What did you see happen to 
the concrete. 
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A. It all cracked; it’s all cracked, big cracks 
in it; big eracks—I guess you call it the north 
garage; the north side of the garage. The garage 
is sitting like this and the north side of the garage 
is all fallen in the basement and I had stored things 
in there and some was mine and some was other 
people’s and I had to move out and I moved out just 
in time. It’s all out; well, I guess you call it the 
north side, the upper side of the garage. 

Q. What happened to the upper side of the 
garage with reference to falling in or out? 

A. It’s falling in the basement. 

@. When you said it you refer to the concrete or 
brick walls? A. The conerete. 

®. ‘That’s the concrete foundation ? 

A. Yes, sir; and the brick and the concrete foun- 
dation on the lower side of the garage. Well, the 
south side, I guess you eall it, of the garage, it’s all 
cracked, and the bricks—last Monday morning I 
know the bricks was cracked and last Monday morn- 
ing when I went out to the ash can the bricks was 
all laying there, some on the south side in the yard 
and they were laying there. I was going to pick 
them up and I said, no, I am going to leave them 
there; I don’t know what’s going to happen- and 
somebody might want to see them laying there, and 
Tam sick anyhow and I just let them lay there. 

Q. What else did you observe with reference to 
the [41] garage and conerete walls, particularly 
around the steps that lead into the lower portion of 
the garage? 
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A. Well, as you go down the steps, why there is 
a wall and it’s all cracked and the floors are cracked, 
all eracked. You can get your hand in there and 
the floor is all bulged up and the steps are in good 
condition; the steps, I think there are five of them 
—I know there is four—and they are all in first 
class condition, but the wall on the east side facing 
east is all cracked to pieces and it’s fallen. 

Q. When you speak of bulges in the floor do you 
mean the floor of the garage or the floor of the base- 
ment of the garage? 

A. J mean the floor of the basement of the 
garage. 

@. Underneath the garage proper where you said 
there was room for two ears, how have you divided 
that basement of the garage? 

A. Well, one I use for a coal house, the one on 
the north side; and on the south side I use for a 
storehouse and I was going to have that for a wash 
room but I never got around to do it. I had a chim- 
ney on the garage and it’s all fell down. 

Q. The chimney fell down? 

A. Yes, sir; the chimney fell down. 

Q. You had two rooms downstairs and room for 
two cars upstairs, is that right? A. Yes, sir: 

Q. Going back to the house, Mrs. Poague, what 
did you observe first with reference to your house 
that was unusual? [42] 


42 Butte Copper & Zinc Company vs. 


(Testimony of Mrs. Nellie Poague. ) 

A. Well, the doors; I was working and when I 
would go out I couldn’t get in, and it wouldn’t make 
any difference if I came home late at night I would 
have to go next door to my neighbor’s and get them 
to come and help me to get in some way, and we 
would burst the window and catches on the windows 
and get in that way until I could get a key man 
down there to shore the doors off and get the doors 
fixed. 

Q. What doors is this you are speaking of? 

A. Iam speaking of the front door, and its been 
chopped out and beat out so it’s a disgrace. 

@. How many times have you had the front door 
fixed ? 

A. Well, gentlemen of the jury, and ladies, I 
don’t know. 

@. More than one? 

A. Oh, more than one; more than four or five 
times, and they were new doors and everything was 
in good condition. I got first class lumber or doors 
and windows whenever I would have to have any- 
thing done. 

@. After the man would fix the door the first 
time you could get in and out easily? 

He eaeS, “SIT. 

Q. And then what would happen ? 

A. I could get in and out for a while and then 
they would commence to sag down and the house 
would commence to sag down, and the front step 
there, and its all cracked right along there as you 
come in the front door; and by the front bathroom 
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window by the porch its all cracked and the porch 
is gone down; I know, I know over two feet and its 
gone clear on down into the ground and I [48] put 
what I eall a runner which you put on after you put 
your boards on. That’s what I call it. 

Q. What if anything did you observe on the 
windows ? 

A. Well, the glass on the windows is all leaving 
the windows from the top and the side, and in the 
front bedroom in the corner of one of the windows 
its cracked and I put a piece of tin in to hold it. 
It’s eracked quite a. bit; it’s cracked like that and 
I believe I put a piece of tin in to hold it. 

Q. Mrs. Poague did you notice anything with 
reference to the northeast corner of your building 
near the front windows. That’s on the upper 
Dakota street side? A, Yes, sir. 

Q. Tell the court and jury what appears in 
the outside there? 

A. You mean on the outside or inside? 

®. The outside first? 

A. Well the bricks is, oh, it seemed like to me 
they have fallen to pieces and my house is leaning 
over on 413’s house. ‘That’s right next to me, a 
two-story brick building, and the walls is going 
together. 

Q. What did you find inside of where you found 
the cracks on the outside; what happened on the 
inside ? 

A. It’s all bulged like that in the front room 
and in the dining room. 
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Q. Before we leave the front room, what do you 
find on the inside of the front room? 

A. The plaster is all zig-zaggy. 

Q. Zig-zaggy. You mean cracked in a zig-zag 
form ? 

A. Yes, sir; and its bulging out and the plaster 
is falling from underneath, kind of leaving the 
lathes I [44] guess you e¢all it. 

Q. What happened to the paper you put in the 
front room? A. The paper? 

Q. Yes? 

A. Well, oh, it’s all zig-zaggy. A couple or three 
vears ago I had it all papered and its in a bad con- 
dition now from where the paper is all zig-zagging. 

@. What do you mean by bad condition? 

A. I mean the paper is leaving the wall. 

Q. What’s under the paper as far as you can 
see. What has happened to the plaster? 

A. I guess the plaster is what’s causing the paper 
to bulge like it does. 

@. Can you see anything? 

A. No, I can’t see anything but the wall is, es- 
pecially where the bay windows are they, oh, I just 
can’t explain it like it should be, but it’s there to 
be seen. 

Q@. Is there a crack across the arch of the bay 
window in the ceiling? 

Mr. Finlen: Objected to as leading and sugges- 
tive. 

The Court: Overruled. Answer the question. 

A. What is the question ? 
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Q. Is there a crack across the arch of the bay 
window in the ceiling? A. YWesrcir 

Q. What have you noticed about your floors in 
the front room, if anything? 

A. Well, I had—not lately, but I had new floors 
put in and I noticed they are raising up a little. [45] 

Q. They are higher on one side than the other. 
Is that what you mean? 

A. Yes, sir; and they seemed to be not raising 
up so much as going down. 

@. Are they even or uneven? 

A. "hey are uneven. 

Q. West of your front room you just described 
what kind of a room have you; going toward the 
back of the house? 

A. Well, that’s the dining room and the _ bed- 
room back there. 

@. What did you find in those rooms? 

A. I came home from work about six years ago, 
off the WPA, and of course it was late at night 
when I got in, it was after twelve, and I had no 
more than got in bed when I heard an awful racket 
and I didn’t have the strength to get up right away 
to see what the racket was but I know it was com- 
ing from the back side of the house, and then I did 
go and all the paster had fallen off the ceiling in the 
dining room. 

Q. Now then, what did you do that time with 
the ceiling and dining room? 

A. What did I do? 

Q. What did you do to it? 
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A. I got some men that was working on the 
WPA, when they wasn’t working you know. 

Q. What did you do with reference to repair- 
ing 1t? 

A. They came and fixed it. I got the men to 
come and fix it and I got the plaster-board from 
the largey Lumber Company. 

Q. You put plaster-board in that room? [46] 

A. Yes, sir, in the dining room. 

Q. What else did you do with the room that 
time, the dining room? 

A. That’s all it needed to be fixed. 

@. Did you paper the room then? 

A. Yes. The Wonnacot paper hanging 
papered. it. 

Q. Then what did you discover later? 

A. I discovered the water breaking so much, 
and right at Christmas time, vou know. 

Q. Before we get into the water. Now let’s keep 
to the dining room? 

A. Well, the plaster is bulging, oh, several 
inches. You can run your hand up. 

Q. How long have you noticed that Mrs. Poague ? 

A. TI noticed that for eighteen months or a couple 
of years now. 

@. And have vou a chimney on the north side 
of the house? 

A. Yes sir, but I haven’t been able to use that 
chimney. 

@. Is there one there? 

A. Yes, sir, and that heats the dining room. 


Mrs. Nellie Allen Poague 47 


(Testimony of Mrs. Nellie Poague.) 

Well, in fact the whole house; the two bedrooms 
on the south side and the dining room and front 
room, but I haven’t been able to have—this is the 
third winter I haven’t been able to have a fire in 
the dining room. 

Q. Why not? 

A. The chimney was all cracked. 

@. When did that happen? 

A. It just started in and kept on cracking more 
and [47] more and I was advised by workingmen 
around me, the neighbors, for God’s sake not to put 
a fire in there because if you do you will set your 
house on fire, and I said yes, sir, and I took their 
advice. 

Q. This is the third winter that has occurred ? 

A. This is the third winter there hasn’t been a 
spark of fire in the house. 

@. What has been the result with reference to 
the north half of your house? 

Mr. Finlen: Objected to as outside the issues of 
the case. 

The Court: It’s not an element of damage but 
it’s descriptive. 

@. What has been the result with reference to 
the north half of your house? 

The Court: Re-frame the question. 

Q. What have you been doing with the three 
rooms on the north side of your house? 

A. Just covered up the furniture and let it stand 
there. 

Q. Do you use them ? 
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A. J only just use them for the furniture stand- 
ing in there because I can’t have any fire. 

Q. You haven’t been occupying any rooms on 
the upper side as far as using them every day is 
concerned ? A. “Oh, no. “Ohy no: 

Q. Back of the dining room what have you in 
your house on the north side? 

A. It’s a bedroom and the trunks and boxes and 
thines from the basement is all piled in there and 
anybody that [48] wanted—I am not going to do 
it—could move them and see where the plastering 
has all fell off. 

@. What have you observed with reference to 
the back bedroom on the north side? 

A. That’s the condition its in. 

Q. What? 

A. Iam using it for a store-room now; I can’t 
rent it out. 

@. What have you noticed with reference to the 
walls? 

A. Well, the kitchen chimney as I eall it, there 
is cracks all through and cracks all in the bedroom, 
vou know. 

Q. Now with reference to the front of your 
house, what do you see on the outside of the brick 
work ? 

A. Well, right by the front door as you come 
in the door it’s gone down, oh, I will say, well, a 
couple of inches, and I put a shingle in. 

@. Puta shingle in what? 

A. In the side of the front door, in the wall; the 
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brick wall where this crack is, and I put a shingle 
in it and I seen the shingle wasn’t big enough. It 
was all right for a while and it kept on going down 
and I put a piece of board, a little piece of board 
thicker than that shingle. 

Q. That’s right by the front door? 

A. Yes, sir. 

Q. Going south of the front door what did you 
observe on the front wall? 

A. Right by the windows where the woodwork 
is leaving the brick, the first window, the woodwork 
seems to be [49] leaving the window; and then the 
second window in the front of the bedroom, two 
windows 1n the bedroom, why it’s all cracked in the 
corner. ‘The bricks are all cracked. 

(. What else did you see on the outside of your 
house ? 

A. Then right around, I think it’s the front bed- 
room where the bricks are all cracking—when they 
started in cracking they leave the red part and they 
get white. That’s how I know that things is going; 
that’s how I know. 

Q@. Now, Mrs. Poague, inside the front bedroom 
when did vou newly paper that room last? 

A. I papered that room last last fall. 

Q. What did you observe with reference to the 
new paper? 

A. It looks to me like it’s bulging out as big as 
this, you know, as plain as this up here. (Indieat- 
ing). Then right back of the door as you go in the 
bedroom and right back of there the plastering is 
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all off and Wonnacot put plasterboard there and 
now it’s all bulged; it’s all bulged. It cost $35.00 
to have that room papered because I had so much 
fixing before they could put the paper on, and all 
over my bed is all cracked and I got window shades 
and one of my neighbors got old window shades and 
they said that’s the best thing to put on the wall, 
and that south side window 1s all bulging again. 

Q. Now then, this has happened since you re- 
paper the bedroom ? A. Yes, sir. 

Q. Before they re-papered you said they plas- 
tered it and fixed it up for you? [50] 

Yes, sir; they done the best they could. 

And it opened up again? 

Well, it’s opening. 

How many cracks have you in your bedroom? 
In my bedroom? 

Yes? A. Well, I got four. 

Where are they? 

All in the ceiling except the one right be- 
hind the door as you go in. 

@. Where is the one right behind the door as 
you go in? A. Where is it? 

Q. Yes? A. It’s facing east. 

Q. It’s on the west wall then. Is that right? 

A. The west wall? No, it would be on the east 
wall right by the front door but in my bedroom 
wouldn’t it be. 

Q. All right, you are right. How high above 
the floor is that crack? 
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A. I don’t know how high the what you call it, 
the wainscoating is real high. 

Q. You mean the mop-board? 

A. Yes, the mop-board. 

Q. What have you located there? 

A. The floor is kind of going down but the 
plasterboard is right on top of this. 

Q. What, if anything, have you noticed about 
the floor of your bedroom? | 

A. It’s kind of up and down like. It’s got car- 
pet on [51] it and it’s not so noticeable, but still I 
notice it but anybody else wouldn’t notice it. 

Q. Has there been a change in the last few 
years on the level of that floor? A. Yes,-sir. 

®. What was it before? 

A. What was it before? 

Q. What change did you notice? 

A. When I put the furniture back in this place 
where I used to put it it will tip to me a little. ‘The 
floor has been raised up. 

@. How long have you noticed that? 

A. For about three years, and the bedroom as I 
go in, well, I got a man to come and shore that off 
because it was going down, the door was, and the 
transoms in the wall like that you can almost get 
your hand in between the transoms. 

When did that happen? 

It’s been happening all the time. 
What do you mean by all the time? 
I mean it’s going down more. 


Orore 


Now then, back of your bedroom which you 
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tell us is on the southeast corner of your building? 

A. Yes, sir. 

Q. That’s the one you just described? 

ees. sit, 

Q. Going back to the rear of your house what 
is next? 

A. That’s a bedroom, and when you go in the 
hall to this bedroom back of this front bedroom, 
from behind the door there is a crack there, oh, it 
will run almost the whole [52] length of that side; 
you eall it, well, that side. (Indicating). 

Q. That’s the west wall? 

A. Yes, the west wall. 

@. The wall toward the rear of the house? 

A. And right up by the chimney in this back 
bedroom I eall it it’s cracked; well, I call it a slice 
of pie. It’s cracked. 

Q. You mean a triangular crack that comes down 
hke a slice of pie? A. Yes, sir. 

Q. ‘T'wo cracks come together? 

A. Yes, sir. Over by the bedroom window the 
paper is all ruffled up and back of the dressing ease 
I have swept up plaster and plaster until I just 
could CGinterrupted). 

@. How long have you noticed the plaster fall- 
ing in that room? 


A. It’s been getting worse every day, every day ; 
and it’s gettng worse from that Emma mine; that 
mine and them trucks is what has wrecked it and I 
don’t care who says that the mine ain’t the cause of 
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wrecking my house and they are not telling the 
truth. 

Mr. Dwyer: We ask the argument of the witness 
be stricken from the record. 

Mr. Genzberger: No objection. 

The Court: It will be stricken. 

Mr. Dwyer: We ask the witness be admonished 
not to argue. 

The Court: I granted the motion. 

Q. Mrs. Poague, going toward the rear again of 
this [53] bedroom what room is there in your house ? 

A. The kitchen. 

Q. What did you find in the kitchen? 

A. Well, when you come down the hall and cross 
the kitchen of that side. 

Q. Indicating which side. Up the hall is north, 
toward the alley is west. 

Mr. Finlen: I think Mrs. Poague demonstrated 
she knows the direction better than counsel. 

The Court: Are you getting tired? 

A. No sir, I am not getting tired, Judge, your 
Honor, but I am sick and I am nervous. No, I am 
not getting tired, Judge, your Honor. 

(Whereupon, an adjournment was taken 
until Tuesday, April 1st, 1947, at 10:00 o’clock 
a.m., when the trial resumed with Mrs. Poague 
on the witness stand for further direct exami- 
nation by Mr. Gensberver. ) 


The Court: Proceed, gentlemen, with the trial. 
Q. (By Mr. Genzberger): Yesterday you fin- 
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ished telling us about the back bedroom on the south 


side Mrs. Poague? A. Yes, sir. 
Q. Did you finish all the cracks and bulges in 
that room? A. “Mo, sit. 


Q. Tell what other cracks or bulges there are? 

A. In this room? 

Q. Yes? 

A. Well, the things I had to move out of the cellar 
into this room 1s all cracked and plaster is all falling 
and has been for quite a while, and I had the doors 
fixed so I could get in and out and I can’t get the 
window up [54] at all; the roof is going down and 
IT can’t get the window up without forcing it and I 
may break it in there. After you go in the bedroom 
right here at this door the plaster is all off and I got 
it fixed up so a person couldn’t see, and there is a 
door there and I got that door locked and can’t get 
it open without forcing it and I don’t need it. 

Q. Where is this bedroom you are talking about 
now? 

A. Well, you come into the kitchen and its right 
on the right hand side. 

@. You are talking about the north back bed- 
room? As “Mesiesir: 

Q. Now then, let’s go to the south back bed- 
room on the south side? 

A. ‘That’s in the main part of the house. That’s 
what you want? 

@. Yes. Tell the court about that? 

A. There is a crack in the wall to the west and 
it’s getting larger every day. The crack is just 
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about to take up the whole entire side of the wall 
and it will only be a matter of a little while when 
it’s going to cave in; and by the chimney, well, I 
will deseribe it the best I can. It’s like a slice of 
pie; it’s cracked across like that and getting larger 
every day, and the two windows in the south side, 
the two windows in this bed room, the plaster 1s all 
leaving and has been for quite a while and it’s get- 
ting worse every day and nothing ain’t. doing it 
but the Emma mine. 

Q. But the cracks are getting larger? 

A. The cracks are getting larger. : 

Mr. Finlen: Just a moment. If the Court please, 
we [55] move to strike that portion of the answer 
as follows: ‘‘Nothing ain’t doing it but the Emma 
mine’’ as not responsive to the question. 

The Court: The motion is granted. 

Q. What about the transom over the doorway 
in the bedroom to the south? os6 G 

A. I got a paper there so the smoke and dirt 
can’t get in between the transom. The transom runs 
longways like this over the door and I can’t raise 
the transom up because the roof seems to be coming 
down and jambing it down and sideways, and I 
have a paper folded up on the left hand side of the 
door as I go in the door to keep the dirt and dust 
out the best I can. 

@. You mean the crack has developed on the 
left hand side of the transom as you go in .the 
door? 50 X 6s; sit’ 

@. And you filled that up with paper? 

A. Yes, sir. 
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Q. What has happened on the right hand side 
of the transom ? 

A. Just about the same thing. When you open 
the door it kind of drags and I got the neighbors 
when I had to get in there different times to come 
and take the door off and plane it so I could get in. 
Smith the keyman. 

Q. The door has stuck from time to time? 

A. Yes, sir, from time to time. 

@. Now then, we go to the kitchen. What do 
you find in the kitchen? 

A. I guess you call it the west wall. I mean the 
east wall in the kitchen as you come down the hall 
of [56] that side from,—well, the moulding of the 
paper is all cracked and the floor is sinking down 
and the ice box and little cupboard I have on there 
lays right up against the wall and I put papers 
there so it wouldn’t break the wooden back off of 
my cupboard behind it; also a piece of board to 
keep it kind of in place. 

@. And what, if anything, has happened to the 
kitchen doors? 

A. They are just all chewed up. What I mean 
by that, chewed up, Judge, Your Honor, and the 
jury, what I mean when I say chewed up is it’s 
been worked at so much and I couldn’t get out and 
couldn’t get in and been picked at so much with 
hammers and knives and I think I had a scissors 
a couple of times trying to get it open; and the 
locks on the doors—Ii have to have locks on the 
doors—and I would send for Mr. Smith when I 
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had money, and when I didn’t have any money, and 
he would always come and fix me up for a while 
and then it would get bad again. 

Q. When you say get’s bad you mean it sticks? 

A. Yes, and I mean it sticks too. You have to 
take sledge hammers, axes and hatchets and every- 
thing to open it and raise it up. 

Q. On the rear of the kitchen you have a back 
porch ? A. Yes, sir. 

Q. What material is that made of? 

A. That’s boards and plaster-board. "The out- 
side is boards and then there is paper in between, 
paper on that and then the plasterboards come. I 
got Mr. Shannon from the Iargey Lumber Com- 
pany because I knew I could get [57] anything 
from the largey Lumber Company I needed. 

Q@. What did you notice with reference to the 
back poreh | am talking about? 

A. That’s the back porch and it’s going down 
and the windows are all sticking; there is five win- 
dows in there at $7.50 apiece. The cellar door, now 
when you come in like this the cellar door is here 
to go to the cellar and you can’t get the door up to 
get air in there; and when you go down into the 
basement the main part of the kitchen is down on 
the door and you can’t open that door to get air 
to the cellar. 

Q. In addition to the things vou described on 
the inside of the house that you built, after you 
acquired the property what did vou do with refer- 
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ence to improving the outside of your house. I am 
referring to the room? 

A. I had about seventeen loads of dirt hauled 
there from different buildings and I would see the 
men and I would ask them to dump that dirt and I 
will pay you for it, and they would do it; and I was 
working and if I could catch the men I would tell 
them to go down. 

@. What kind of dirt? 

A. Well, they would be digging cellars out. 

Q@. What did you put on top of that dirt? 

A. When I got able J had a man to come and 
bring me about five or six loads of black dirt and 
fertilizer and everything so I could have a nice 
vard. 

@. Did you have a lawn there? 

A. I had a lawn in front and I had a lovely 
garden in the back when I was able to attend to it, 
but I haven’t had one for two years because I 
haven’t been able to put [58] the garden in and 
take care of 1t. 

Q. Now have you ever had occasion to figure 
how much money, cash, you have invested in that 
house ? 

A. ‘To tell the truth, which I am going to do, and 
nothing but the truth, I have spent—I don’t care 
who don’t believe it—I have spent Ten Thousand 
Dollars on that place. 

@. You know you have Ten Thousand Dollars 
in that place? 
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A. I know I have spent Ten Thousand Dollars 
on that place. 

Q. Mrs. Poague about the first part of Decem- 
ber, 1944, what happened to the water pipes in that 
house? 

Mr. Finlen: What year? 

Q. Early in December, 1944? 

A. ‘They bursted; and in the last two or three 
years I been pretty sick. I don’t like it. 

Q. Let’s talk about the plumbing. 

A. I went down to the kitchen and I seen the 
water all over everything and I got dressed as soon 
as I could and I went out. I think it was kind of 
holidays or something, or Sunday or something 
when it bursted, and I studied for a minute where 
would I go to get a plumber. The water was still 
running in the cellar in places and coming out in 
the house and running in the house and I studied 
for a minute and got dressed and I thought—— 
(anterrupted). 

Q. Well, did you have that fixed? 

A. Yes, sir. 

(. How much did that cost? 

A. -Well I think that was a little job. I think 
that cost me a hundred, I think it cost about a 
hundred dollars [59] or a little more, and maybe it 
was a little less at this time. I know I paid it and 
TI just can’t remember. 

Q. That was on or about December 11th, 1944? 

A. Yes, sir. 

Q. And who was your plumber? 


60 Butte Copper & Zinc Company vs. 


(Testimony of Mrs. Nellie Poague.) 

A. Myr. Billy Deworkin or something. 

Q. He does business with the O’Brien Plumbing 
& Heating Company ? A> Yes sir: 

Q. Is that the bill you paid at that time? 

A. Yes, this is one of them. 

Q. How much is that? A. It’s $144.00. 

Q. Now then, did you have another accident or 
incident to your plumbing immediately after that? 

A. Yes, sir. There was a mail clerk coming up 
the street and I was in bed sick and he came and 
knocked on the door and said ‘‘Did you know your 
water pipe was bursted,’’ and I said no, sir; and I 
looked out and I seen the water and then I sent for 
the plumber again. 

Q. That was eleven days later, December 22nd, 
1944? ye Wese sin: 

Q. How much was that bill? 

The Court: If you are going to refer to docu- 
ments you better have them marked. 

Q. Have you any independent recollection with- 
out the bill. Can you remember the amount you 
paid without the plumbing bill? 

A. No. I guess to tell the truth I can’t, but I 
know I strained myself financially to pay these bills 
because [60] now since the war they don’t do like 
they used to. They would wait until the first of the 
month and send you the bill but now you have to 
pay by the week and everything is by the week. If 
you can’t pay this week’s plumbing bill—that’s the 
way they done me—they will just stop right there 
and you are just up against it that’s all. 
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Mr. Genzberger: Any objection to taking the 
five as one exhibit? 

The Court: I certainly don’t have any objection. 

Mr. Finlen: No objection. 

Q. Showing you plaintiff’s Exhibit No. 3 con- 
sisting of five papers, ‘‘D’’ as the first exhibit and 
‘*H’’ is the second plumbing bill of December, 1944? 
Mes; siv: 

Is that a bill you paid? 

Yes, sir, $187.50. 

That was paid to whom? 

Mr. Billy Deworkin. 

O’Brien Plumbing & Heating? 

Yes, sir. 

A year later in November did anything hap- 
pen to your water, November 19th? 

A. It was in November it broke. I think it was 


OrPOPporo-r 


along or getting on to Thanksgiving or right close 
in there. I know it was cold weather. 
@. Did it freeze? 
ee No, sie; gust bursied. 
Q. No freeze? 
A. I went to Mr. Deworkin. 
Q. Showing you plaintiff’s exhibits No. 3-C, is 
that [61] the bill you paid that time? 
Yes, sir. 
To the same plumbing company ? 
To the same Billy Deworkin. 
How much was that bill? 
That bill was $50.50. 


Nak 
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Q. That is the correct amount that you paid? 

®. aes, Siz’. 

Q. Do vou know of vour own knowledge whether 
those amounts you paid the plumber were reason- 
able for the amount of the service and material they 
rendered that time? 

A. Well, I guess according to the way the world 
is going I thought they was awful steep but that 
didn’t hinder me from having to pay it, and I said 
to Mr. Deworkin I haven’t got nothing. 

@. That was as cheap as you could get the work 
done that time was it? 

A. Yes, sir, and I said I hope to God it will not 
break again. 

Q. Now, Mrs. Poague, what did you consider 
the value of your property there assuming that 
there had been no damage done to it and if 1t was 
in the same condition it had been before the cracks 
started showing up? 

A. I was so contented there and thought I had 
a home for life. I am getting away from the sub- 
ject and I never gave a thought about selling it or 
anything. All I thought about was I had a home 
here for life and I am old and sick and I got a 
home. 

Mr. Dwyer: We ask the answer be stricken as 
not responsive. [62] The witness should confine her 
answer to the question and it is encumbering this 
record with a lot of rambling. 

The Court: The motion is granted. 
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@. Just answer the question. What do vou con- 
sider your property worth? A. Now? 

®. No, before it was injured ? 

A. Well I considered my property was worth 
Ten or Twelve Thousand Dollars. 

Q. Have you ever had an offer for it? 

A. I had one offer about ten years ago from 
Mr. Alex Meagher, my neighbor, and he offered me 
—it was after 1925, and I know that because the 
garage is there; and Mr. Alex Meagher was a miner 
and he offered me Eight Thousand Dollars cash 
and of course I was married at that time. 

Q. Did you accept it? 

A. No, sir. I told him I would wait a while and 
see, and I didn’t; but, oh, my Lord I am certainly 
sorry I didn’t take it. 

Q. Are you a citizen of the United States and 
of the State of Montana? 

A. Yes, sir, and been in Montana for over fifty 
years. 

Q. Now, Mrs. Poague, what is your property 
worth now in your opinion? 

A. Well it ain’t worth nothing to nobody else 
but me. 

Q. You don’t think you can sell it now? 

A. I know I can’t. J know I can’t because it’s 
so wrecked and I am wondering what to do. [63] 


Cross-Examination 
By Mr. Finlen: 
Q. Mrs. Poague, before your name was Poague 
it was? A. Allen. 
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Qy irs. atlen? A. Yes, sir. 

Q. Miss Allen? A. Yes, Mrs. 

Q. Before you married Charlie Poague you were 
married to a man by the name of Allen? 

A Sir? 

Q. I sav before you married Charhe Poague 
you were married to a man by the name of Allen? 

A. Yes, sir; and he is dead. 

@. Charlie Poague is still alive? 

A. Well, as far as I know and not being inter- 
ested in anything I guess Charlie Poague is alive. 

Q. What was your name before it was Allen, 


Mrs. Poague? A. My maiden name? 
@. Whether it was maiden or married name? 
A. JI only been married twice. 
Q. What was your maiden name? 
A. Bentley. 
Q. I believe vou testified in answer to Mr. Genz- 


berger’s question that you lived at 415 South Dakota 
St. for about thirty-five years? 

A. Yes, sir. I think I have been there a little 
bit more, but that’s close enough. 

®. Well, as a matter of fact, Mrs. Poague, you 
moved in when you bought the property in Decem- 
ber, 1910. Isn’t [64] that correct? 

A. Yes, sir. Well, I didn’t move in right away 
because McGuire the detective Gnterrupted). 

Q@. Well, within a few weeks? 

A. Yes, and my boss told me I would take better 
care of the place and for me to move in there. I 
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was working for Mr. George H. Casey that time. 

Q. In other words, you have been in possession 
of the property since the latter part of 1910 or the 
first part of 1911? A. Yes, sir. 

Was the home a new home at that time? 
Nope sit 

Do you know how old it was? 

No, sir. I have not the slightest idea. 
Would you say that relatively speaking it 
was an old property? 

A. Yes, sir, but it looked mighty nice on the 
outside and after I got it fixed up it looked mighty 
nice on the inside. 

@. After you acquired the property you installed 
a bathroom ? 

A. Yes, sir; put up by the contractor Mr. 
Turner. 


OPFOPS 


@. Do you know where he is now, Mrs. Poague? 

A. Where Mr. Turner is? 

@. Yes? 

A. I don’t know. He may be dead, Mr. Finlen; 
I don’t know. ‘I‘here is so many of the business men 
dying. 

Q@. When was that bathroom installed ? 

A. Oh, well (interrupted). [65] 

Q. About, to the best of your recollection ? 

A. Well, it’s been there for—I had it fixed as 
well as I can tell the truth, oh, around thirty years. 

Q@. And after you took possession of the prop- 
erty ? A. Sir? 

Q. After you took possession of the property in 
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December, 1910, or January, 1911, you caused a 


cellar to be dug? An Sia? 
Q. After vou acquired the property in 1910 you 
caused a cellar to be dug? A. Yes, sir. 


@. Did you pay for that cellar, Mrs. Poague? 

An Yes site 

Q. Who dug it? 

A. Oh, I just can’t think of the man’s name 
that fixed my cellar; I just can’t recollect. 

Q. When was it dug? 

A. That cellar was dug, I know it was dug after 
J had that bathroom fixed. 

(). Not exactly, but to the best of your recollec- 
tion ? 

A. To the best of my knowledge I think that 
was along, oh, it was about ’28; it was fixed before 
1928 or about 1926 or 1925; along in there about 
when it was. 

@. Now that cellar consists of a hole wnder the 
kitchen about eight feet by eight feet would you 
say ? A. Sir? 

@. It consists of a hole in the ground under the 
kitchen about eight feet by eight feet? 

A. You mean that’s the size of the cellar? [66] 

Q. Well, [ am asking you what it is? 

A. Yes, sir. 

Q. And around the edges of the hole are boards ? 

A. Yes, sir, and a conerete floor. 

@. And you built two porches on the house that 
were destroyed ? A. Wes, sie 
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Q. And about six years ago at the beginning 
of the WPA? A. I Sout CGinterrupted). 

Q. You put a third porch on? 

A. Yes, sir, at the back. 

Q. That’s the last porch? 

A. ‘That’s the last porch. 

Q. You are sure that that porch was erected or 
installed at about the beginning of the WPA proj- 
ects in town? 


A. Yes, sir, because I was working there and 
the man he laid down on me when I would be at 
work and that’s what made it cost so much. He 
was Swedish. 

Q. Who was the man, Mrs. Poague? 

A. I don’t know his name; he wasn’t working 
and one of the head ladies up to the sewing room 
she got to talking to me one day and she told me 
about this carpenter, and he was Swedish, and was 
a good enough carpenter but he liked to lay down. 

Q. Liked to take a little nip now and then? 

A. Yes, sir. He had a path worn from the John- 
son house over to my house and when I got home 
in the spring to clean up my back yard where I 
had some barrels out there with sand and stuff in 
them, and you know there was more [67] whiskey 
bottles and I guess vou eall it, well, you put soda 
and whiskey together and make some kind of a 
drink out of it. I don’t know what it is because 
I don’t drink myself. 

Q. In any event, Mis. Poague, the two porches 
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that were destroyed were destroyed before you 
erected the last porch? A. Sines 

Q. I say that in any event the two porches which 
were destroyed were destroyed before you built the 
last porch? 

A. Yes, sir; and this second porch that’s on 
there now, on the front now, it’s going down; it’s 
leaving where it was close to the house and all 
around it’s going down the ground. 

@. You testified yesterday, Mrs. Poague, I be- 
lieve that you paid $2750.00 for the garage in 1925? 

A. Yes, sir. 

Q. Who built that garage, Mrs. Poague? 

A. W. M. Goddard. 

Q@. W. who? 

A. W. M. Goddard, the contractor that put up 
the Elks home; that contractor. 

Q. Walter Arnold? A. Sir? 

@. Walter Arnold was the architect on that? 

A. Mr. Goddard had something to do with it too, 
didn’t he? 

@. Is he here now? 

A. Mr. Charlie Goddard, the old gentleman? 

Q. Yes? [68] 

A. I think I asked some white person not so 
long ago because I wanted to ask him several ques- 
tions and they said I think he is dead, and I said, 
‘Well, is his son doing contracting work’’ and who- 
ever this white gentleman is I was talking to he 
said, ‘‘No, he is doing so and so.’?’ What I mean 
is he is doing something else; he is not following 
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his father’s trade; he is contracting on another kind 
of a job. 

Q. In any event you paid $2750.00 for it? 

ie = WeeS, SIF. 

@. Do you remember, Mrs. Poage, the taking of 
your deposition before a Notary Public, Joseph V. 
Flaherty, who is also reporting here today, on the 
20th of February, 1946, in Butte, Montana? 

Ase Sir? 

Q. Do you remember your deposition being 
taken by Mr. Flaherty ? A. This gentleman ? 

Q. Yes? A. Yes, sir. 

Q. And at that time did you testify that the 
garage cost close on to $2100.00? 

Mr. Maury: Show the witness the deposition, 
will you, Mr. Finlen. 

Mr. Finlen: I am asking her whether or not she 
said that. 

Mr. Maury: I am asking him to show the wit- 
ness when he is using the paper. The witness must 
be shown the document. 

The Court: Well, that’s true if the counsel is 
referring [69] to it. 

Mr. Finlen: ‘The deposition, if the Court please, 
is not published. 

The Court: He is asking the witness if she made 
a statement at any time and place. He has not re- 
ferred to the document at all. 

Mr. Maury: He is referring to a deposition that 
was taken. 
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The Court: J will overrule the objection. 

Mr. Maury: We except. 

Q@. And at that time did you testify that the 
garage cost close on to $2100.00? 

A. Gentlemen of the jury, and ladies, and Judge, 
your Honor, I don’t remember of ever—I might 
have testified at that time but I always claimed and 
stuck to what I was told when the garage was put 
up it was $2750.00 and if I said $2150.00 well, I 
den’t remember nothing at all about it. 

Mr. Finlen: If the court please, we ask leave to 
publish the deposition of the witness. 

The Court: Very well, that will be opened by 
the Clerk. 

@. Showing you, Mrs. Poague, what has been 
marked for identification as defendant’s Exhibit 
No. 4 which purports to be your deposition ? 

A. Yes, sir. 

@. And directing your attention to the signature 
on page 22 of the instrument which purports to be 
the signature of one Nellie Allen Poague? 

A. Yes, sir. [70] 

Q. Is that your signature? 

A. Yes, sir. 

Q. Directing your attention to the following 
questions and answers on page 3 of the instrument, 
Mis. Poague, were you asked at the time the depo- 
sition was taken before Mr. Flaherty on February 
25th, 1946, the following question: ‘‘Q. The build- 
ing on the back of the lot, you say is a garage?”’ 
And did you reply *‘It is a garage ?”’ 

A. Yes, sir, it’s a garage. 
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@. And when you were asked ‘‘Of what is it 
made or constructed ?’’ did you reply ‘‘Constructed 
of cement basement; that is what made it cost so 
much’’? A. Well, didn’t I mention bricks? 

Q. Was that question asked you that time and 
place, Mrs. Poague, and was that your answer? 

A. Well, I said bricks and conerete. 

Q. LI am asking you if you answered ‘‘Con- 
structed of cement basement; that is what made it 
cost so much’’? A. Yes, sir, I answered that. 

@. And were you asked ‘‘ About how much did 
it cost, can you tell us?’’ A. Yes, sit. 

Q. And did you reply, ‘‘Well, as near as I can 
remember, it cost close on to $2100’’? 

A. I don’t remember that statement because I 
knew it cost $2750.00. 

Q. You read the deposition before you signed 
it, Mrs. Poague, didn’t you? 

A. Well, I am going to be truthful; I don’t 
know whether I did or not. [71] 

Q. Didn’t you make certain corrections in ink 
after the deposition was shown you, and I direct 
your attention to page 3 showing an ink correction; 
I direct your attention to page 4 showing an ink 
correction; I direct your attention to page 11 show- 
ing an ink correction. Is that your handwriting? 

A. Well, I guess I am guilty. 

Q. Well, it isn’t a question of guilt, Mrs. Poague. 
It’s your handwriting, isn’t it? ie. “Yes: Sim 

@. Showing you a correction on page 14, is that 
your handwriting ? iy Westen: 
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Q. And the signature ‘‘ Nellie Allen Poague”’ of 
course is your handwriting ? A. Yes, sir 

Q. Directing your attention to page 15 of the 
deposition, Mrs. Poague, when vou were examined 
by your counsel, Mr. Maury, I will ask you whether 
or not you were not propounded the question, ‘‘ Well 
now, how much did the garage cost you?’’ 

A. You asking me a question ? 

@. Lam asking you whether or not that question 
was asked you? A. I believe it was asked me. 

@. And I am asking you whether or not your 
reply was not as follows: ‘‘It cost me as near as 
I ean tell the truth and nothing but the truth, the 
garage cost something over $2,000. The basement 
is what made the garage cost so much monevy.’’ [72] 

A. Yes, sir, but I said something over $2000.00. 
I didn’t say that $750.00; I said something over. 
Wasn’t that correct? 

Q. That’s correct, Mrs. Poague? 

A. Yes, sir. 

Q. Now you say it was over to the extent of a 
total cost of $2750.00. Is that correct ? 

A. Over $2750? No, I didn’t. 

@. To the extent of a total of $2750.00? 

A. $2750.00. 

Q. Mrs. Poague, do you have any receipts or 
other evidences of what that garage cost or who 
did the work? 

A 6No, sir, Me. Finleh. Oh, the™ story is ime 
long for me to go into. 
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Q@. You can answer that story, Mis. Poague, 
yes or no I believe? 

A. Now ask me again; what was your question ? 

Q. Mrs. Poague, do you have any receipts or 
other evidences of what that garage cost or who did 
the work? A. No, sir. 

@. Who was the last tenant in the garage? 

A. Mr. Charles MacPherson who is a mail clerk 
from Butte to Great Falls and lived in the Lloyd 
apartments close to me. 

Q. State, Mrs. Poague, if you know why he 
ceased to be a tenant? 

A. Yes, I certainly can state that. Well, every 
time when he was on his vacation Mr. Charlie Mac- 
Pherson would come in—I mean to go out of the 
garage with his car he would have somebody or get 
somebody to run around and [73] borrow tools from 
somebody to do something to the door, and that 
just kept up and kept up until I just got sick and 
tired of it and I said to Mr. MacPherson, I said, 
‘*Mr. MacPherson, this is the last time I am going 
to have anybody fix that garage’’; not in a mean 
way, but I said, ‘‘I haven’t got the money and I 
am sick and can’t do it myself and if you want to 
stay in there and the door gets stuck so you can’t 
eet in or gets stuck so you can’t get out you will 
have to tend to that for vourself and you can stay 
in there as long as you want to for nothing.” 

Q. Mrs. Poague, I asked you to state if you 
knew why he ceased to be a tenant? 

A. It was on account of the garage. 
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@. The condition of the garage? 

A. Yes, the condition of the garage. He got 
tired of getting out and couldn’t get in, and he 
couldn’t get in and couldn’t get out and he got 
tired and he told me his health was kind of failing 
him and him and his wife was going away. 

Q. Directing your attention again, Mrs. Poague, 
to what’s been marked for identification as defend- 
ant’s exhibit No. 4 which is your deposition, and 
directing your attention specifically to page 7 I will 
ask you whether or not you were not asked at the 
time and place of the taking of that deposition with 
reference to Mr. MacPherson and with reference to 
his tenancy of the garage: ‘‘And when did he move 
out, do you know?’’ Were you asked that question ? 
You better look at the deposition. 

A. About when did he move out, do you mean? 

@. Were you asked, ‘‘And when did he move 
out, do you [74] know?’’ Were you asked that 
question ? A. I believe I was. 

@. And did you reply: ‘‘He has been gone about 
two years. He got transferred. He was a mail clerk 
on the road, and he got transferred to some place 
in California.’’ A. Yes, sir. 

Q. Mrs. Poague, directing vour attention to the 
second break of the plumbing in December of 1944 
concerning which you already testified to when the 
mail clerk advised you of the break ? 

A. Yes, sir. 

Q. Do you recall that ineident? 

A. ©6YWespisar. 
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@. Where was that break, Mrs. Poague? 

A. Well, I call it the street right where the 
water goes down and just at the end of the cement 
sidewalk, just close around in there. 

Q. That wasn’t on your property was it? 

i. “Sine? 

@. Was that on your property ? 

A. Well, whether or not it was on my property 
when I sent or telephoned to the Water Company 
about it running several men came down and they 
told me it was on my property and I would have 
to have it fixed. That’s all I know. 

@. Iam asking you with reference to your prop- 
erty line or fence, was it Inside your fence or out- 
side ? 

A. No, sir; it was outside; outside even at the 
end of the aed sidewalk, the paved walk that goes 
up and down Dakota. [75] 

Q. That was in December of 1944? 

A. Yes, sir. 

Q. And the other leak concerning which you 
testified was also in December, 1944? 


KK Wes, six: 
@. Then you had a leak in November, 1940? 
A. Yes, sir. 


Q. Now, Mrs. Poague, you testified you have 
invested ten thousand dollars in the house? 

A. Yes, sir. 

Q. Do you have any receipts or other evidence 
of that? 

A. No, sir. I did have a lot of receipts and kept 
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them, but my goodness, if I keep all the receipts 
I got for paying out on that house I would have to 
come up here and get a box or something in the 
courthouse or government building. 

@. What was that? 

A. I did have receipts at the time but if I con- 
tinued to keep all the receipts where I paid out 
twenty-five, fifty, sixty and seventy cents and fifty 
and one hundred I would have to go to some place 
and rent some place to keep all them receipts in, 
and then I was told by business men after so many 
years and they had been paid why—— (inter- 
rupted). 

Mrs. Poague, does this expenditure you told us 
about of ten thousand dollars, does that include all 
repairs to the property as well as improvements ? 

A. Sir? 

@. Does that include all repairs to vour prop- 
erty as well as improvements? [76] 

Q. For example, when you put on the bathroom 
that was an improvement? A. Yes sin 
Q. That includes all improvements ? 

A Wes, sim 

@. And it also includes all repairs? 

me Wes, sir 

Q. Every time you painted the house it included 
at? A. “Yes, si 

Q. Every time you would re-shingle the house 
it would include that? ie Nees, Sil 

Q. Does it include the furniture? 

A. My God, Lord, no, sir; I bought the most of 
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my furniture from Mr. Brownfield and Canty Fur- 
niture store, and Mr. Strassberger. I had my fur- 
niture before I moved, or if I hadn’t had ut I 
wouldn’t have been able to pay for the home and 
furniture. 

Q. Who did you buy most of it from, Mr. Brown- 
field and Canty or Mr. Strassberger ? 

A. Old man Myr. Strassberger. 

Q. Was he in the furniture business ? 

A. He was in the furniture business and a grand 
old man to me. Of course he would let me have any- 
thing I wanted. 

Q. Is that Mr. Strassberger’s, your engineer’s. 
father ? A. Yes, sir; that’s the gentleman. 

Q. Well, I am glad to meet him. I met his son 
but I didn’t know the old gentleman. 

A. You didn’t know the gentleman? [77] 

Q. I didn’t know the elder Mr. Strassberger. 
I know his son quite well. x (Oh 


Redirect Examination 
By Mr. Genzberger: 

Q. Mrs. Poague, have you exhibited your house 
to representatives of the defendant in this action 
recently ? A. Yes, sir. 

Q. To whom did you show your house? 

A. You mean? 

@. From the Company ? 

A. Well, now I understand. Why Mr. Mike 
O’Connell is one and Mr. Bolever is another, and 
Mr. Mike O’Connell and Mi. Bolever each of them 
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had gentlemen with them that I didn’t know their 
names; I didn’t know their name. 

Q. Mr. Stephenson, this gentleman here. Was 
he down? 

A. I believe that’s the name, and Mr.—this gen- 
tleman here. 

Q. Mr. Finlen? 

A. Mr. Finlen was there. The first crowd that 
came down there was four in the crowd and there 
was one tall man dressed in blue clothes and I will 
never forget him. 

Q. Do you know the names of anybody else that 
went down there? Last week who was down there? 

A. Mr. Finlen and Mr. Stephenson were down 
there last week. 

Q. Well, before that who was down there? 

A. Mr. Bolever and Mr. Mike O’Connell. 

Q. Mr. Bolever didn’t come down from the Com- 
pany did he? [78] 

A. Yes, sir, because I asked; because I said, 
‘‘Mr. Bolever, who sent you down here (in- 
terrupted). 

Q. Did Mr.— 

Mr. Finlen: We ask that the witness be per- 
mitted to finish her answer. 

The Court: Very well. 

A. And he said, ‘‘The Company’’; and I said, 
“Yes, sir’; and tharseall Peer: 

Q. Did you see Mr. Curtis down there? 

A. Yes, Mr. Curtis. 

Q. Which Mr. Curtis? 
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A. Mr. John Curtis the real estate man. 

@. Who was with him? 

Mr. Finlen: We object to this line of ques- 
tioning. 

The Court: Sustained. 

@. And you showed each of those people your 
house ? | 

Mr. Finlen: We object to that. 

The Court: Sustained. 

Mr. Genzberger: That is all. 

(Witness excused.) [79] 


T. L. DORAN 


called as a witness on behalf of the plaintiff, being 
first duly sworn, testified as follows: 


Direct Examination 


By Mr. Genzberger: 
State your name? 
T’. L. Doran, 614 West Galena St. 
In the City of Butte? A. Yes, sir. 
What is your official position ? 
Division Manager ? 
Of what? 
The Montana Power Company. 
And as Division Manager of the Montana 
Power Co. what are your duties? 

A. I have charge of the operation for the Com- 
pany in this area. 

Q. What does the Montana Power Company sell 
in this area? 

A. Electricity, gas and steam. 


OPoPOOPe® 
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Q. Is there a separate company that has charge 
of distribution of gas or is it all Montana Power 
Company ? 

A. It’s the Montana Power Company. 

Q. And as such then you have jurisdiction over 
the gas distribution system in and around the City 
of Butte? A. I do, yes. 

Q. And particularly in that area in the City of 
Butte which is bounded on the south by the south 
sideline of Aluminum street, bounded on the north 
by the north sideline [80] of Silver street, bounded 
on the east by the east sideline of Main street and 
bounded on the west by the west sideline of Idaho 
street ? 

A. That’s a part of our distribution system. 

Q. You have jurisdiction over that particular 
area I described ? 

A. It’s a part of the town distribution system. 

@. And in what manner is gas distributed within 
the City of Butte and particularly the area I just 
deseribed ? A. Pipe lines. 

What kind of pipes? 

What do you mean by what kmd? 

Steel, wood, composition ? 

Steel pipe. 

What kind of gas? 

It’s natural gas. 

Where are they placed with reference to the 
surface of the ground. I am speaking of the pipes 
for gas distribution ? A. Below ground. 

Q. How far below? 
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A. JI think that probably would vary in some 
localities, but I am not sure what the depth is in 
that particular area. 

@. Do you know the size of the gas main that 
runs north and south on Dakota street between 
Silver and Aluminum streets? A. I do ‘not. 

@. You don’t know the diameter ? 

m) Nov sir. [81] 

@. Do you know the diameter of the mains on 
Porphyry street? A. No, sir, I do not. 

@. Have you brought with you a record of the 
service calls caused by injuries or a necessity for 
repairs in the district which I have heretofore de- 
seribed ? 

A. I have the orders I believe that are called 
for in the subpoena that was handed to me. 

Q. In what way have you arranged them, Mr. 
Doran; by streets or by dates? 

A. No, I have them by dates. 

Q. You prefer to give them to the court and 
jury by dates? 

A. Whichever way you want them. 

Q. What is the first service call you have a 
record of for this area? 

March 29th, 1940, looks like the first one. 
Where is that call? 

If you will wait for just a moment here. 
Certainly. 

That call is at 485 Colorado street. 

On what date, 3-29-40? A. 3-29-40. 
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Q. Do you know where 485 Colorado street is 
with reference to 415 South Dakota street ? 

A. It’s about a block—Colorado would be a 
block east. 

Q. What did you do at 435 Colorado street. 
When I say you I mean the repairmen from the 
Montana Power Company insofar as their records 
and reports to you show? 

Mr. Finlen: ‘To which the defendant objects on 
the [82] ground and for the reason it’s incompe- 
tent, irrelevant and immaterial; on the further 
ground it does not prove or tend to prove or dis- 
prove any issues 1n the case. Upon the further ground 
it’s too remote with reference to time. On the fur- 
ther ground it’s too remote with reference to place 
or location; and upon the further ground there is 
no proper foundation laid to connect the incident 
or the call with any issue of this case with refer- 
ence to the ealls. 

Mr. Maury: We shall show by testimony to be 
hereafter introduced that a settling of ground 
breaks gas mains and other mains. 

The Court: Well, it’s impossible for me to tell 
at this time from the question as to the materiality 
of the evidence. So it may or may not be, depend- 
ing upon the answer of the witness, in my opinion. 
The objection will be overruled. 

If after the answer is made it doesn’t appear to 
be material, of course a motion to strike will be in 
order. 

Mr. Finlen: ‘T’o save time and not to encumber 
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the record may our objections as interposed to this 
question be interposed to all questions relative to 
the Montana Power Co.? 

Mr. Maury: We agree to that. 

The Court: Yes, and the same ruling will be 
made subject to the same right as to a motion to 
strike. 

Mr. Finlen: And the defendant may in each 
case be considered to have an exception. 

The Court: Very well, an exception will be 
eranted to the ruling of the court. Proceed with 
the witness. 

@. What did you do at 4385 Colorado Street. 
When I say [83] you I mean the repairmen. from 
the Montana Power Company insofar as their rec- 
ords and reports to you show? 

A. Well, the order reads ‘‘cut line and install 
dresser coupling.”’ 

@. Can you tell the court and jury what is a 
dresser coupling? 

A. Well, I am not an engineer but it’s called 
an expansion sleeve. They vary in size and it’s 
put on there to allow for pipe expansion. 

Q. I don’t think an engineer could have done 
better, Mr. Doran. Mr. Doran, I neglected to ask 
you and I will ask you now whether these records 
are kept by the Montana Power Company in the 
ordinary course of business ? 

A. Yes, they are. 

@. Are they true and correct? 
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A. To the best of my knowledge and belief they 
are. 

@. ‘They represent the facts as reported to your 
office by the men in the field? 

A. Yes, the original order is taken by the serv- 
ice crews. 

@. And the reports are made by the service 
erews back? A. Yes, sir. 

Q. That’s the regular course of business of the 
Montana Power Company ? 

A. Yes, sir; they are regular routine. 

Q. They are regular routine records kept by 
the Montana Power Company in the ordinary 
course of business ? A. Yes, sir. 

Q. What 1s the next call you have in your record 
in this area? [84] 

A. I think it’s 522 South Montana street. 522 
So. Montana street. 

Q. What date is that? A. June 28th, 1940. 

Q. Where is 522 South Montana with reference 
to 415 South Dakota street? 

A. A block west and a block south. 

Q. And what was the nature of the repair there? 

A. ‘They installed an 18 inch nipple and dresser 


coupling. 
18 inch? A. Yes. 
That’s also an expansion joint? 
res, sir. 


Where is the next call, and when? 
652 South Dakota. 
What was that date? 
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A. That’s on September 30th, 1940. 

@. What was done down there? 

A. Installed three quarter by twelve inch dresser 
coupling. 

Q. I didn’t get the diameter? 

A. Three quarter inch by twelve inch. 

Q. That would indicate a twelve inch main at 
that place, would it not? 

A. No, that’s what I mentioned before. These 
expansion sleeves are in various sizes and that 
would be three quarter pipe size by twelve inch in 
length. 

@. That allowed for expansion up to twelve 
inches ? 

A. No, that’s the size of the dresser. We don’t 
allow [85] it to that expansion. 

@. Where is 652 South Dakota with reference 
to 415 So. Dakota? 

A. It would be two blocks south. 

Q. When is the next date, and where? 

A. 202 West Gold street, and that’s on Novem- 
ber 3rd. Wait a minute. It looks like an eleven 
and six. This is on April 3rd, 1940. 

@. What was done at 202 West Gold street? 

A. Dug surface up and installed dresser stub 
and new curb box, new curb cock. 

@. Have you anything on there to show the 
nature of the injury to your line? 

A. Just the nature of the call as service broken 
serving 202 and 204 West Gold. Curb box run over. 
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It doesn’t say by whom. Evidently somebody drove 
over the curb box. 

Mr. Maury: We move to strike that out. That 
is not relevant. 

The Court: The motion will be granted. The 
jury is admonished to pay no attention to this par- 
tienmlarcseall: 

Where is the next one, Mr. Doran? 

115 West Porphyry. 

115 West Porphyry? 

Yes, on August 22nd, 1941. 

Now what is the—what caused the injury? 
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Water Company digger pulled service out 
of dresser. 

Mr. Genzberger: We will withdraw that one, 
your Honor. 

The Court: Very well. 

(). Pass to the next one? 

A. The next one is 525 South Dakota, October 
10, 1941. [86] 

@. What did you do there? 

A. Well, that happened to be a fire there and 
the note on here is three quarter inch riser from 
meter cock broken off at the upstream side of three 
quarter by one house regulator and the service was 
shut off there. 

@. When and where is the next? 

A. 475 South Montana. 

Q. And what date? 

A. November 4th, 1941. 
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Q@. What did you find there; what was the cause 
of it, of the call? 

A. Gas leaking through hole in three inch main 
near service connection. 

Q@. What was done? 

A. Installed three inch dresser leak clamp. 

@. And where was the next one, and when? 

A. 522 South Dakota. That’s on January 29th, 


@. What was done there? 

A. found leak in short Dayton couplings seven- 
teen feet east of meter set and installed thirty feet 
of new service, eliminating one Dayton coupling 
and one threaded coupling; one ninety degree ‘‘L”’. 

Mr. Finlen: That’s 522 South Dakota? 

A. No, South Idaho. 

Q@. (By Mr. Genzberger): You gave us Da- 
kota? 

A. I am sorry, that’s 522 South Idaho. 

@. When and where is the next one, Mr. Doran? 

A. 634 Colorado on 5-11-42. 

@. What was the cause of the one there? 

A. Found leak on coupling; installed new three 
quarter [87] by twelve dresser coupling. 

@. Where was the next one? 

A. 632 South Dakota. 

@. When was that one? 

A. That’s on June 5th, 1942. The nature of the 
call was leak in coupling; cut out coupling and in- 
stalled three quarter dresser coupling. 

@. When and where is the next one? 

A. Rear of 678 South Dakota. 
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Q. What was that date? 
A. That’s on October 7th, 1948. 
@. What did you do there? 
A. Installed three quarter by twelve inch dresser 


coupling. 
@. And what is the next one? 
A. 322 South Montana street. 
(). What was that date? 
A. This is on 11-1-48. 
@. What was found there? 
A. Leak on service line outside of the building. 
@. What was done there? | 
A. Service line pipe replaced with a wrinkled 


bend and dresser coupling. 

Q. What is a wrinkled bend? 

A. That I ean’t answer; I don’t know. 

@. Have you forgotten what that is, Mr. Doran? 

A. I had no oceasion to forget about it. I didn’t 
know what it was to start out with. 

@. What is the next? Wait a minute. On that, 
Mr. Doran—go on with the last repair. On that 
last repair [88] the pipe originally was straight at 
that place 322 South Montana? 

A. JI assume that it was. 

Mr. Finlen: We ask the answer be stricken. 

The Court: Granted. 

Q. When was this gas line and service line in- 
stalled in this area of Butte, Mr. Doran? 

You mean the entire area? 

Yes. When was it put m new? 
It evas put in in 1921. 

1931? 


ee 
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A. Yes, in the summer of 1931. Generally, that 
is when the distribution system was installed. As 
to any particular service installation 
rupted). 

@. That would have to come after that date? 

A. They would come after that date. 

Q. The distribution system was built new in the 
summer of 1931? A. Vhat’s right. 

Q. Is there anything on or about the last report 
that you read at 322 South Montana street which 
shows to your mind a change in direction of the 
service hne? 

Mr. Finlen: We object to that on the ground 
and for the reason it calls for conjecture, specula- 
tion and guess; on the further ground that it calls 
for information not within the knowledge of the 
witness. 

On the further ground that it calls for informa- 
tion that without any showing that the witness is 
qualified to give this information. 

The Court: I think the objection as made will 
be [89] overruled. There may be some writing on 
the report itself which says there has been a change 
in the direction of the pipe line, I don’t know. 
There may be some writing by persons or repair- 


(ainter- 


men that there has been some change in direction. 
If there is the witness can testify. 

A. There is no notation here on the change of 
the direction. 

Q. Nothing on the report showing a straight 


90 Butte Copper & Zinc Company vs. 


(Testimony of T. L. Doran.) 
pipe before the accident was changed to a curve 
pipe after the repair? 

A. I read the notation that’s shown on here. 
I read the notation shown on here that it was serv- 
ice line fittings removed from service line and pipe 
replaced with a wrinkled bend and dresser coupling. 

Q. The wrinkled bend is a crooked pipe, is it 
not ? A. I said I don’t know. 

@. When is the next one? 

A. February 22nd, 1944, 112 West Platinum 
SWPeeu. 

(). What was done there. What was the cause 
of the eall there? : 

A. An expansion there. Thread on two inch 
main—that’s two inch I imagine and I don’t know 
whether that’s the main or service—broken on 
downstream side of valve. Leak repaired with pipe 
clamp. 

@. And where is 122 West Platinum with refer- 
ence to 415 South Dakota street? 

A. I said 112 West Platinum. 

@. 112, excuse me. 

A. Approximately two blocks south. 

@. When and where is the next? 

A. 316 South Idaho street on December 20th, 
1944. [90] 

Q. What did you find there? 

A. Service line broken outside of house. Line 
repaired and put back in service. 

@. When is the next one? 

A. January 17th, 1947. 
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@. Where was that? 

A. 413 and 415 South Montana street. 

@. Where is that with reference to 415 South 
Dakota street? 

A. A block west and two blocks south. No, it’s 
about a block west. 

Mr. Finlen: What address? 

Mr. Genzberger: 413-15 South Montana street. 

A. January 13th, 1947. 

Q. What was the cause of the call there? 

A. Service line was pulled out of dresser 
coupling. The adjustment was made and installed 
three quarter inch by twelve inch dresser coupling. 

@. When is the next one? 

A. That is all the calls we have on services and 
mains in that area. 


Cross- Examination 
By Mr. Finlen: 

Q. Mr. Doran, with reference to the call at 112 
West Platinum street ? A. Yes. 

Q. You testified that was approximately two 
blocks south from 415 South Dakota street ? 

A. It’s about a block and one-half. 

Q. South, and how far east? [91] 

A. It wouldn’t be east. It would be west of 
Dakota street. 

@. How far west then? 

A. I think it would be about a half a block. I 
don’t know whether that’s a through street that’s 
running through there or not. It’s between Montana 
and Dakota on West Platinum. 
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Q. Directing your attention to the call at 475 
South Montana street? A. 475? 

Q. Yes. Does the record concerning that eall 
show anything with reference to the cause of the 
leak ? A. Leak caused by electrolysis. 

@. Excluding that call and directing your atten- 
tion to the other calls concerning which you testified 
on direct examination do the records show anything 
with reference to the cause of any one or more of 
the various leaks? A. No, they do not. 

Q. To what area was your attention directed, 
Mr. Doran, stating it for the benefit of the jury in 
terms of blocks? 

A. Well, that would be about three blocks south 
from Silver street to Aluminum, and it would 
be CGanterrupted). 

Q. Wouldn’t it be.more than that, Mr. Doran? 
Silver to Porphyry, to Gold, to Platinum, to 
Aluminum ? 


Cainterrupting ). 

Mr. Maury: Isn’t the call nm his hand. Have 
you got the call there? 

A. Yes, from the south side of Aluminum to 
the north side of Silver street. That would be Por- 
phyry, Gold, Platinum and Aluminum. It would 
be four blocks south. [92] 

Q@. (By Mr. Finlen): That would be five, 
wouldn't it; Silver, Porphyry, Gold, Platinum and 
Aluminum ? 

A. Lf you want to take Silver in. 


A. I was starting 
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That’s the north boundary, isn’t it? 

The north side of Silver street. 

And how many blocks east and west? 

Four. 

What are the west boundaries, Mr. Doran? 
The east side of Main street and the west 
side of Idaho street. 


®. Now the street immediately west from Main 
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is what? A. Colorado. 

@. And the street immediately west from Colo- 
rado is what? A. Dakota. 

@. And the street immediately west from Dakota 
is what ? A. Montana. 

@. And the street immediately west from Mon- 
tana is what? A. Idaho. 


@. And during what period of time was your 
attention directed ? 

A. Commencing with December Ist, 1939, and 
ending March 20th, 1947. 


Redirect Examination 
By Mr. Genzberger: 

@. Myr. Doran, the property Mr. Finlen inquired 
about at 112 West Platinum is practically due south 
about a [93] block and one-half from 415 South 
Dakota, is it not? 

Mr. Finlen: South by streets or by the compass ? 

Mr. Genzberger: Due south by the compass? 

A. It would be Gold—it would be about a block 
and one-half south and then probably a half—it’s 
a short block on Platinum. 
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@. It’s east of the alley or east of Placer street 
which is on a line with the alley on the rear of the 
property at 415 South Dakota street ? 

A. It’s what? 

@. The alley that runs in the rear of 415 South 
Dakota if extended south would be the street known 
as Placer street on the corner of which 112 West 
Platinum is located ? 

A. I don’t know that. I know there is a corner 
street there. | 

Q. That’s the house you are speaking of where 
the house is completely demolished ? A, Mest 

Q. ‘That’s on the corner of Placer and Platinum ? 

A. Yes, sir. The order shows two. Both addresses 
I believe that show the order came in from Plati- 
num and Dakota. 

(Witness excused.) 


(Whereupon, a recess was taken until 2:00 
o’clock p.m., same date.) [94] 


C. L. KAUDY 
ealled as a witness on behalf of the plaintiff, being 
first duly sworn, testified as follows: 


Direct Examination 
By Mr. Genzberger: 
@. State your name, Mr. Kaudy? 
m= It is. 
The Court: Tell us your name? 
A. ©. L. Kaudy. 
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(By Mr. Genzberger): Where do you live? 
729 South Dakota street. 

What city? A. Butte, Montana. 
What is your business? 

I am carpenter contracting. 

Where have you been carrying on that busi- 
ness ? A. All over the City of Butte. 

Q. For how long? 

A. About twenty-two years. 

Q. What has been the nature generally of your 
business ? 

A. Remodeling and building new buildings and 
all of that kind of work; any kind of work that 
comes up in the line of carpenter work. 

@. In the line of building? A, “Wesmiome 

@. Have you had occasion to visit the property 
of Ella Poague at 415 South Dakota street in Butte? 

A. I have. 

Q. How often have you been there? [95] 

A. Oh, I would say three or four times. 

Q. Within what period of time? 

A. Possibly a year apart; a year or six months 
apart; somewhere in there. I can’t just recollect. 

Q@. Are you able from your examination of that 
building to give us your estimate of the value? 

nia Wes: 

@. State what would be the sound value of the 
building, both buildings. I mean the front building 
and garage at 415 South Dakota street in Butte if 
it were not for the injuries that are now on said 
property ? 
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Mr. Dwyer: ‘To which we object as being incom- 
petent, irrelevant and immaterial. The sound value 
is not the tested value in this case and the witness 
hasn’t shown himself qualified to give sound value. 

@. JI can qualify him further. I will withdraw 
the question for the time being. State, Mr. Kaudy, 
what you found with reference to the building as 
to the number of rooms, its construction, its size, 
auc. ¢ 

A. Well, I can’t just remember the size. I don’t 
believe I have that size right here. I don’t believe 
J have it here, but the construction of the building 
being a brick veneer building, a six room dwelling, 
IT believe I placed: (interrupted). 

@. Wait a mmute. Don’t say any values yet. 
A six room, and in additiscn to the six rooms was 
there a bath? 

A. There is a small addition in the rear end. 


q. For a bathroom? A. Yes, there was. 
@. And was there a back porch built on the six 
rooms? [96] A. Yes, there was. 


Q. What did you find on the rear of the lot? 

A. You mean in the nature of a garage? 

Q. Yes? 

A. J found a garage back there. I don’t recollect 
the size of that garage at this time but that it was 
a brick garage and had a good concrete foundation, 
concrete floors down in the basement; and it had 
a wood construction floor for the second floor where 
the cars came in. It was a nicely built building at 
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the time it was built, and I think I have it here 
built around the year 1925. 

Q. That was what, the garage or house? 

A. That was the garage. 

Q. Were you in business in Butte in 1925? 

A. I was. 

Q. Have you any idea what would be the reason- 
able cost of erecting and constructing that garage 
in 1925 in the City of Butte, Montana? 

Mr. Finlen: We object to that on the ground 
and for the reason it calls for a conclusion that the 
witness has not shown himself qualified to give. He 
testified he been in the business about 22 years. 

A. I been in Butte, Mr. Finlen, more than 
twenty-five years. | 

The Court: He testified he is a building con- 
tractor and carpenter. I think he is qualified; for 
the number of years in Butte I think he is qualified 
to testify what the reasonable cost of erecting a 
building such as he saw would be. The objection 
is overruled. 

Myr. Finlen: I wish to add to the objection he 
has not [97] shown himself qualified for the reason 
he states he does not know the size of the building. 

The Court: He stated he saw the building at 
that time and he knew the size and that time he 
knew the building. The objection is overruled. 

Mr. Finlen: Exception. 

A. Now do I give the price? 

Q. (Question repeated.) A. “Wieswisir. 

Q. How much? A. $2633.00. 
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Q. $2633.00? A. $2633.00, that’s right. 

Q@. And if you were to construct that or replace 
that building today what would it cost, Mr. Kaudy? 

Mr. Dwyer: Objected to as incompetent, irrele- 
vant and immaterial; the cost of erecting or con- 
structing the building today is not the test of value. 

The Court: Overruled. 

Mr. Dwyer: Exception. 

A. $3700.00 would be a moderate price. 

Q@. Have you examined that building in the last 
few days? 

A. No, I haven’t, Earle; it’s been about thirty 
days since I been there. 

Q. At that time what was the condition of the 
garage building? 

A. Well, it was in very bad condition. Out of 
line in every way. 

Q@. What was the condition of the foundation ? 

A. Very bad. It was all broken up and there 
would be no way of repairing the foundation in any 
way. Jt would have to be torn out of there. 

(). Was it possible to repair the garage? 

A. No, not the garage; no. 

@. Would you give us an estimate of the salvage 
that could be obtained from the garage at this time, 
if any? 

A. I don’t think it would be any. I would say 
none. 

Q. Now with reference to the front building, 
the six-room house with the bathroom. What would 
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be the original construction price of that so far as 
you could estimate that? 

A. I believe I have that somewhere in the figure. 

Mr. Dwyer: Just a mimute. We ask the state- 
ment be stricken from the record. 

The Court: It will be stricken. 

Mr. Dwyer: We object to the question as in- 
competent, irrelevant and immaterial; no time 
being shown when the original construction took 
place or that this witness is qualified to give an 
estimate of what it would cost to construct this 
building originally. 

The Court: It appearing to the Court from the 
testimony that the plaintiff purchased the lot and 
building in 1910 it is the opinion of the Court that 
the construction cost of the building that was con- 
structed prior to 1910 is too remote to shed any 
light on the issues here, and for that reason the 
objection 1s sustained. 

Q. Mr. Kaudy, have you from your knowledge 
of a building contractor in Butte sufficient data at 
your command to estimate the cost—if necessary to 
replace it what would [99] it cost today to build a 
building identical with the Poague dwelling as you 
last examined it within the last thirty days? 

Mr. Dwyer: Objected to on the ground and for 
the reason the question involves three or more 
different questions; it’s incompetent, irrelevant and 
immaterial. The witness has not shown himself 
qualified to answer this question, and it asks for a 
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conclusion as to whether or not he has data suffi- 
cient for certain purposes. 

The Court: I will sustain the objection. It’s a 
compound question and several answers would be 


required. 
Q. Mr. Kaudy, have you made an examination 
of the Poague dwelling? A. I have. 


Q. Do you know of its construction and the 
materials of which it was constructed ? 

nA. ites: 

Q. When you last saw it what was its condition 
so far as you can describe it? 

A. Its condition was in very, very bad shape. 
The bricks were giving away, cracking away, and 
the wall was letting down and the inside of the 
house is breaking in different places. 

@. From your observation in your opinion was 
that house and is that house susceptible of being 
repaired at this time? A. It 1s not. 

Q. Why not? 

A. It 1s too far gone; too far out of shape. You 
would have to take the building down in order to do 
anything with [100] it. 

Q. If you had the labor and materials here in 
Butte at this time could you replace a building such 
as the Poague residence? A. I eouild not. 

@. tf mean could you build a building of that 
kind? 

A. You mean could it be done for any certain 
price? 

The Court: He is asking you whether you could 
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build a house in Butte if vou had labor and ma- 
terials ? 

A. Yes, sir. 

Q. (By Mz. Genzherger): What would it cost 
today to build a house of the character and dimen- 
sions and the material of the Poague residence? 

Mr. Dwyer: We object to it as mecompetent, 
irrelevant and immaterial; not the test of value in 
this case the test being the reasonable market value 
of the building at the that injury, if any, occurred 
to it; and the witness has affirmatively shown him- 
self to be disqualified or not qualified with respect 
to the cost of this building because he does not know 
the dimensions and that is an essential part, essen- 
tial record determining what the building would 
cost. 

Mr. Genzberger: Before the Court rules I would 
like to ask another question. 

Q. Did vou make measurements of the building 
at any time? 

The Court: Just a minute. Wull vou read the 
question back. (Reporter reads question). Well, 
IT am a little uncertain what is meant by material. 
Do you mean a brick veneer building? [101] 

Mr. Genzberger: Brick veneer and rubble stone 
foundation and composition roof, and the same 
plumbing that is now in the Poague dwelling. 

The Court: Your objection goes to this question 
I assume, Judge Dwyer. 

Mr. Dwyer: We renew the objection to the addi- 
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tion of the question or the amendment to the ques- 
tion. 

The Court: Very well, the objection will be over- 
ruled. Do you have the question in mind? 

A. No, I don’t know as I do. I just have the 
price of the new building in mind. 

The Court: Maybe you better put the question 
to him again Mr. Genzberger. 

Q. Did you any time? 

The Court: Put the question to him what it 
would cost to build that building. 

Q. What would it cost to replace the Poague 
building today with like materials and like dimen- 
sions ? 

Mr. Dwyer: Objected to as incompetent, irrele- 
vant and immaterial, and not the proper test of 
value and no proof of the value of the building or 
proof of any issue in this case. 

The Court: Overruled, answer the question. 

A. That would be $8150.00. That is the six- 
room dwelling with bath. . 

@. That would not include the cost of recon- 
structing the garage? 

A. The garage is independent from that. 

Q. From your examination of the Poague dwell- 
ing what would you say was the salvage value of 
the materials now [102] in the property? 

Mr. Dwyer: We object to that as incompetent, 
irrelevant and immaterial; no proof of any issue in 
this case; no question to salvage value. The ques- 
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tion 1s as to the difference in value now and the 
value before the injury. 

Q. I will withdraw the question. What is the 
value of the Ella Poague property as it stands to- 
day, Mr. Kaudy? 

A. Including the garage or the property? 

@. The whole property as it stands today, what 
is its worth now in the present condition? 

A. Well, I wouldn’t place any value on it at all. 

Mr. Dwyer: We ask the answer be stricken as 
not responsive to the question. 

The Court: No, I think the testimony of the 
Witness said something is of no value. 

Mr. Dwyer: He was asked specifically what the 
value was and he said no value. 

The Court: Objection overruled. 

@. Do you mean it has no value today when you 
say you wouldn’t place a value? 

A. I don’t see any value; I wouldn’t place value. 

@. How much is it worth? 

The Court: I think he answered the question. 
Proceed. 

A. I would say no value. 

©. You say it’s of no value. Would you asa 
contractor today take a contract to raze those two 
buildings and pay Ella Poague anything for the 
salvage material? A. IL«would aet, 

Mr. Dwyer: Objected to as incompetent, irrele- 
vant and [103] immaterial; what he would do is no 
evidence as to value of these buildings. 

The Court: The objection is overruled. As I 
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view it it is not a question that attempts to elicit 
testimony from the witness as to any particular 
value of the building. Secondly, if it is the witness 
was permitted to testify as to his opinion as to the 
value of the property which included the buildings 
without objection and it is therefore harmless. The 
objection 1s overruled. 

Mr. Dwyer: Exception. 

Q. What would be the reasonable cost in the City 
of Butte today of razing the buildings on the lot 
that we were referring to at 415 South Dakota and 
refilling the excavation where the buildings had 
been ? 

Mr. Dwyer: Objected to as incompetent, irrele- 
vant and immaterial. 

The Court: Overruled. 

Mr. Dwyer: Exception. 

A. $8150.00 as my figure before. 

Q@. No. How much would it cost to tear down 
and haul away the wreckage and fill up the holes? 

A. I would say $1000.00. 

Q. If the Poague building in its present loca- 
tion were not eracked and injured as you found it 
what would you estimate the probable life of that 
building from now on, a building of that like char- 
acter and construction and sitting on solid ground ? 

Mr. Dwyer: Objected to as incompetent, irrele- 
vant and immaterial; the witness hasn’t shown him- 
self qualified to answer this question; he hasn’t 
shown he knows how cold the [104] building is to 
answer that question. 
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The Court: IJ think I will sustain that objection. 

@. Assuming, Mr. Kaudy, that there was an 
original old building of brick veneer construction 
existing on that property in 1910; assuming fur- 
ther that certain renovations and improvements 
were made on that building from time to time con- 
sisting of at present a composition roof and new 
porch within the past six years or ten years, between 
the last six and ten years; with a new bathroom 
added about 1917 and a back porch built about 1925, 
what would you say shouid be the life such a build- 
ing of brick veneer construction if built on solid 
ground ? 

Mr. Dwyer: I object to the question as assum- 
ing facts which are not in evidence and assuming a 
knowledge of cost of construction of certain im- 
provements which are not given, no evidence given 
of this; that the hypothetical question presents facts 
insufficient for any person to determine the life or 
the possible life of this building. Further that the 
hypothetical questicn is insufficient in that it does 
no give the age of the building or the character of 
cost, nature or material used in any of the im- 
provements. 

The Court: Well unquestionably the hypotheti- 
cal question is insufficient because it does not give 
age of the building and there is nothing in the evi- 
dence in which the hypothetical question could be 
predicated upon which the age of the building could 
be given, so the objection is sustained. 
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Cross-Examination 
By Mr. Finlen: [105] 

Q. You state, Mr. Kaudy, you do not know the 
size of either of these buildings? 

A. Well, I have had them measured up, Mr. 
Finlen, but I just do not happen to have it with 
me. I don’t know the size to the inch but I could 
guess it. I have the size but not right here at this 
present moment. 

Q. Of what is the garage constructed? 

A. It’s brick; brick construction with cement 
walls and cement floor down in the basement; and 
where the cars roll in at the second floor that’s wood 
construction of two by tens. 

Q. The cost or the value of that building then 
depends upon, among other things upon the number 
of bricks in the building? 

A. I don’t believe I understand clearly. 

@. Would not the cost of the building depend 
upon the number of bricks, among other things, 
placed in the building? 

A. Well, yes, I believe it would all right. 

@. Have you any doubt about that? 

A. No, I have no doubt about it. 

Q. Would it depend upon the quantity, among 
other things, of the cement used ? 

A. I am quite hard of hearing this afternoon. 
I just came out of where they were welding and my 
ears are deaf. Will you speak louder. 

@. Would the cost of the building, among other 
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things, depend upon the quantity of the cement used 
in the building? A. Yes, I would say so. 

Q. Would it depend, among other things, upon 
the quantity of wood used in the building? 

A. Yes, it would all have a bearing on those 
lines. 

Q. It would all have a very important BeREnie 
wouldn’t it? 

A. Yes, the heavier the construction is ae longer 
life the building would be. If it wasn’t for the in- 
terruption of any ground, any kind of ground move- 
ment or anything like that. It was a Ta, well con- 
structed building. 7 

@. In determining the cost of any building 4 ah a 
you take as a basis the number of cubic feet in the 
building ? A. You do. 

@. And you don’t know the size of either of 
these buildings ? 

A. I can’t recollect it at this moment. 

The Court: He said he did measure them and 
had the sizes that time but he doesn’t have a mem- 
orandum here with him. 

Mr. Finlen: He testified mght now as to Janae: 
I want to find out how he got that value right now 
if he doesn’t know the size. 

The Court: He did know the size and measured 
that. That’s his testimony. He did that and done 
that recently. he witness hasnt testified he never 
knew the size of the building or never measur Boe the 
building. , 

Q. How far approximately, Mr. Kaudy, — 
the front fence is the easterly end of the building. 
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Directing your attention now to the residence? 

A. I believe I have all those in my other mem- 
orandum [107] book but I haven’t them with me 
here. Ten feet or twenty feet, I don’t know. 

Q. How far? 

A. I wouldn’t say ten feet or twenty feet; I 
couldn’t say. 

Q. Do you know how high this residence is? 

A. No, I don’t believe I could say off hand. 

@. How many excavations are there on the 
property ? 

A. I believe one for the garage and one for the 
house. If that’s what you mean. 

@. And where is the sidewalk situated with ref- 
erence to the property ? 

Down South Dakota street. 

Where with reference to the dwelling? 
Right out in front of the dwelling. 

Would that be east of the dwelling? 

That’s east of the dwelling; that’s right. 
‘here is no sidewalk about the garage at all 
is there? 

A. It seemed like to me there was along the side 
of the garage a sidewalk. 

Q. Iam referring to a concrete sidewalk? 

A. Yes, I know what you mean. 

Q. Off the property? 

A. No, I believe it would be on the property. 

@. But there is no sidewalk for the general 
public to pass along? 

A. No, I don’t think so. 
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Q. The only sidewalk accessible to the general 
public is east of the property line? 
(No answer.) 
(Witness excused.) [108] 
WADE PLUMMER, 
ealled as a witness on behalf of the plaintiff, being 
first duly sworn, testified as follows: 


Direct Examination 

By Mr. Genzberger: 

Q. State your name and residence, Mr. Plum- 

A. Wade Plummer. 

What is your business, or where do you live? 
1215 West Gold street, Butte, Montana. 
What is your business? 
Manager of the Butte Water Company. 
How long have you been employed by the 
Water Company? 
Since September, 1919. 
How long have you been the manager ? 
Since November Ist, 1944. 
And before that what was your position? 
immediately prior to that assistant manager. 
And before that were you still employed by 
the Butte Water Company ? A. Yes sir. 

@. In what capacity ? A. Superintendent. 

Q. And prior to your employment with the Butte 
Water Company did you have any technical train- 
ing? E\ooeces: 

@. In what kind of work? 

A. In civil engineering. 
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Q. You have been employed then by the Butte 
Water Company for many years? [109] 

A. Yes, sir. 

Q. How many? 

A. Nearly twenty-eight years; it will be twenty- 
eight years in September. 

Q. And in what capacities, Mr. Plummer? 

A. Various capacities from laborer to manager. 

Q. Have you in your present position under your 
supervision and control the records of the repairs 
to water pipes, water mains and service lines in the 
area, in the City of Butte? A. Yes. 

Q. And directing your attention to the portion 
of the City of Butte which is bounded on the south 
bv the south line of Aluminum street, bounded on 
the north by the north line of Silver street, bounded 
on the east by the east side line of Main street and 
bounded on the west by the west side line of Idaho 
street, have you records showing repairs made to 
your lines, mains and service lines in that area? 

A. We have records showing repairs to mains 
but being that we do not own the service lines or 
repair them we have no records about the service 
hnes. 

Q. Will you define so the Court and jury will 
understand what vou mean by mains and what you 
mean by service lines? 

A. "The main line is a supply line in the street 
for the consumers. The service line takes off at 
the main line for each property. 
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Q. And the records under your control and su- 
pervision show what? [110] 

A. The repairs to the main line. 

Q. And all repairs made to the service lines are 
the business of the individual property owner ? 

A. Yes. 

@. Are the records that you keep of repairs to 
your water mains made in the ordinary course of 
business of the Butter Water Company ? 

A. Yes, sir. 

Q. And are they true and correct? 

A. Yes, as far as I know. 

@. And how are they made and to whom are 
they made? 

A. Well, the foreman or the man who does the 
work he makes out a work report on a shp like 
those ? 

@. And what is done with those reports? 

A. ‘They are turned in at the shop office. 

@. And they constitute official records of the 
Butte Water Company? A. Yes, sir. 

@. You were asked to make a search of those 
records for the repairs made in the area named by 
me commencing January 19th, 1940, and ending 
March 20th, 1947? 

A. That’s what the subpoena says. 

That’s what the subpoena says was it? 
Yes, sir. 


ee 


Did you make such search? mx I “dial. 
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Q. How have you arranged that search, Mr. 
Plummer, by dates or by streets? 

A. By dates. 

Q. They are chronological? [111] 

A. They are chronological. 

@. Will you tell us in chronological order what 
your records show relative to repairs made? 

Mr. Finlen: Are you asking for the first repair? 

Mr. Genzberger: Yes. 

Mr. Finlen: Objected to as incompetent, irrele- 
vant and immaterial; upon the further ground it 
doesn’t tend to prove or disprove any issue in the 
case; upon the further ground its too remote with 
reference to time; on the further ground it’s too 
remote with reference to place, and on the further 
ground no proper foundation has been made with 
reference to cause within the issues of this ease. 

The Court: Well, as to remoteness the objection 
is overruled. As to materiality it appears to the 
Court the Court will not be able to determine 
whether it is material or not material until the 
witness has answered the question. As to cause it 
does not appear at this time whether the evidence 
will or will not be material. So at this time the 
objection 1s overruled with the right granted to the 
defendant should it thereafter appear that the evi- 
dence is neither material or competent or that it 
has not been connected as to cause to move to strike 
the testimony of the witness. 

Mr. Finlen: To save time may our last objection 
be considered going to each and every question pro- 
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pounded this witness concerning any leak or re- 
ported leak. 

Mr. Maury: We agree. 

The Court: Yes, it is so ordered the ruling of 
the Court would be the same had the objection been 
made at [112] the time of giving the specific items 
of testimony by the witness. 

Mr. Finlen: It may be considered the defendant 
with regard to each ruling be noted an exception. 

The Court: Yes, the defendant will be granted 
an exception to each of the rulings of the Court. 

Q. Will you tell us in chronological order what 
your records show relative to repairs made ? 

A. January 29th, 1940, on Placer street south 
of Platinum we had a six-inch joint leaking. Shall 
I just go right through? 

Q. What was done towards repairing it? 

A. It doesn’t say here what was done but just 
possibly recaulk with lead. 

Mr. Finien: We object to possibilities on the 
ground its speculative and conjecture. 

The Court: Sustained. 

What’s the next report after that? 
February 12th, 1940. 

Where was that? 

Platinum street intersection of Idaho. 
What was done there? 

‘There was a hole in the ten-inch pipe. 

Does it show what caused that? 

No. 

What is the next one? 

On July 7th, 1940, Porphyry street west of 
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Dakota street. Several holes in the six-inch pipe. 
Q@. What was done at that time at that place? 
A. The pipe had the holes in it was taken out 

and a new [113] piece of pipe put in. 

Q. How long was the new piece of pipe? 

A. Twenty and one-twelfth feet. 

Q. When was the next? 

A. September 5th, 1940, on Dakota street north 
of Porphyry street, a joint was leaking. 

@. What was done to fix that? 

A. It doesn’t say here. Probably just recaulk 
with lead. 

Mr. Finlen: We object to any testimony as to 
probabilities. 

The Court: Sustained. 

@. Your records show on information as to re- 
pair? A, No. 

Q@. When was the next one? 

A. October 4th, 1940, Porphyry street west of 
Colorado street; six-inch joint leaking. 

@. Does it show what was done with 1t? 

A. No. October 15th, 1940, Placer street north 
of Aluminum. 

@. What was done there? 

A. There was a joint pulled and it shows three 
feet of six-inch pipe and one six-inch sleeve were 
used in the repair. 

November 12th, 1940, Placer street south of 
Platinum street, a joint leaking on a six-inch pipe. 

@. When was the next one? 

A. December 4th, 1940. Dakota street south 
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of Silver street, a joint leaking in the six-inch main 
line. 
Q. Do you know where that location is with 
reference [114] to the Emma mine shaft? 
A. Dakota south of Silver is—the Emma mine 
shaft, is it between Silver and Mercury? 
Silver and Porphyry I think. 
A. South of Silver. This would be right directly 
west then wouldn’t it? 
. Dakota street is the street adjoining the 
Hmma mine on the west? A. I think so, yes. 
Q. Do you know what block that is in Dakota 
street with reference to numbers? 
Probably the 300 block. 
And what repair was made? 
It doesn’t have any listed here. 
What is the next? 
December 5th, 1940. 
Where was that? 
Dakota street north of Porphyry, a six-inch 
joint leaking; joint of the six-inch pipe leaking. 
Q. That’s in the same block is it not as the pre- 
vious one? A. Yes, sir. 
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Q. Do you know where these two repairs are 
with reference to 415 South Dakota street? 

®. Wortiry Ido not. 

Q. Assuming 415 is south of Porphyry and north 
of Gold, where would that be? 

A. All three in the same block. 

Q. Would be in the block above. You said it 
was north of Porphyry? [115] 
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A. This is north of Porphyry and the lasimome 
is south of Silver. 

Q. Those are both in the same block? 

A. Yes. 

@. Which is one block above the property at 
415 South Dakota? 

A. This would be the 300 block. 

Q. What size main have you running north and 
south on Dakota street? A. Six inch main. 

@. What size main have you on Porphvry street ? 

A. Six inch between—I am not sure—between 
Dakota and Montana. 

Q. Then after December 5th, 1940, where is 
your next call? 

A. December 27th, 1940, Dakota street north of 
Porphyry. A joint in the six inch main leaking. 
@. Do you know how far north of Porphyrv? 

A. No. 

Q. Do you know where the 27th injury occurred 
with reference to the December 25th injury? 

A. @0,qsm: 

Q. They both show the same annotation, north 
of Porphyry? A. That’s ali. 

Q. All right, what’s the next one? 

A. ‘That’s all in 1940. 

Q@. What’s the next one? 

A. January 15th, 1941; Dakota street north of 
Aluminum. One joint of six inch main leaking. 
No notation on the [116] repairs. 

Q@. Where is the next one? 
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A. January 16th, 1941, Dakota street north of 
Aluminum. 

Q. Is that the same one or a different one from 
the one preceding ? 

A. That’s a different one. This notes three 
joints leaking. 

@. Three joints leaking? A. Yes, si. 

Q. That is the 600 block on Dakota street, is 
it not? 

A. I think it is. Below Platinum is generally 
the 600. 

Q. That’s two blocks below 415 South Dakota 
on the same street? 

A. Yes, sir; it would be that. 

Q. All right. 

A. January 25th, 1941, Placer street north of 
Aluminum. A joint in six ineh pipe leaking, six 
inch main. January 30th, 1941, Dakota street north 
of Porphyry, two joints telescoped, six inch pipe. 
Five feet of six inch pipe was used in the repair. 

@. How much? 

A. Five feet of six inch pipe. 

@. When and where is the next one? 

A. February 1st, 1941, Porphyry street east of 
Dakota; a joint leaking on six inch pipe. 

Hebruary 2nd, 1941, Porphyry street west of 
Colorado, a joint leaking on a six inch pipe. 

Q@. The one on February 1st and February 2nd 
occurred at different ends of the same block then, 
did they not? 

A. ‘They were in the same block. [117] 
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@. And that is the street next north of 415 South 
Dakota, is it not, Porphyry street ? 

A. Would Porphyry be the 400 block? 

@. Porphyry starts the 400 block; Porphyry to 
Gold 1s the 400 block? 

A. Iam not sure about that; it could be. Por- 
phyry to Gold would be the 400. 

@. And this is the beginning of the 400 block 
these two repairs took place’? 

A. They are on Porphyry street. 

Q. And Porphyry street starts the 400 block 
on Dakota street ? A. Yes. 
When and where is the next place? 
Which was the last one? 
February 2nd. A. February 3rd, 1941. 
Those joints were iclescoped or pulled ? 
Those were just joints leaking. 
After February 2nd? 
February 3rd, two joints on the six inch pipe 
were pulled. 
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@. Where was this? 

A. Placer street south of Platinum. Three feet 
of six inch pipe and one six inch sleeve were used 
in the repair. 

@. When and where was the next one? 

A. February 15th, 1941, Dakota street north of 
Gold; a hole in the six inch pipe. | 

Q. You say a hole. How was the repair made? 

A. It doesn’t state here, but the hole in the 
pipe is [118] fixed with a leak clamp. 
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Q. When and were was the next repair? 

A. Dakota street north of Platinum. 

Q. What date? 

A. March 22nd, 1941; one joint pulled. Seven 
feet of six inch pipe was used in the repair. 

Q. When was the next one? 

A. Montana street south of Platinum street; 
joint in six inch vein leaking. 

Q. What date? A. March 28th, 1941. 

. When is the next one? 

A. April 29th, 1941, Montana street south of 
Gold; joint leaking in six inch main line. 

@. When is next one? 

A. June 10th, 1941, Colorado street north of 


That’s the 400 block on Colorado street ? 
I think it is. 
That’s one block east of Dakota street? 
"GES. 
What did you find there? 
A six inch joint leaking on hydrant ‘‘T.”’ 
When is the next one? 
July oth, 1941. 
Where ? 
Three quarter line in rear of 101-105, 109 
West Porphyry street. Three holes in the three 
quarter inch line. 

Q. What was done there? 

A. It doesn’t state. That’s a service line any- 
way, [119] three quarters. 

@. When was the next? 
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A. July 29th, 1941, Montana street south of Gold 
street, one six inch jomt pulled. Two feet of six 
inch pipe and one six inch sleeve were used in the 
repalr. 

Q@. What is a sleeve, Mr. Plummer? 

A. It’s a east iron collar we use as a union to 
join the two ends of the pipe together. 

Permits expansion more than a lead joint? 
It is a lead joint. 

And permits expansion of the pipe? 
Permits expansion ? 

Movement ? 
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There is always movement to the water 
pipe underground. It permits a certain amount of 
movement. 

@. When is the next one? 

A. August 23rd, 1941, Dakota street south of 
Porphyry street; a six inch joint telescoped. 

@. How far south of Porphyry. Anything there 
to show that? ie Not 

@. That’s in the 400 block on Dakota street isn’t 
it? A. Yes. 

@. What was done there? 

A. ‘Three feet of six inch pipe and one six inch 
sleeve used. It says six inch valve with joint. Valve, 
jot must have been telescoped in valve; used a 
six inch valve and returned a six inch valve. 

Q. When is the next one? 

A. August 26th, 1941, Dakota street north of 
Porphyry; [120] three joints leaking. 
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Q. That’s north of Porphyry again? 

A. Yes, sir. 

@. And this time you have three joints leaking? 

A. Three joints leaking; yes sir. 

@. What was done? 

A. It doesn’t state here on the slip. 

(). When was the next one? 

A. September 11th, 1941, Montana street north 
of Platinum; six inch joint pulled; two feet of six 
inch pipe and one six inch sleeve were used in the 
repalr. 

@. When is the next? 

A. October 10th, 1941, Dakota street north of 
Platinum street; six inch joint had pulled; two feet 
of six inch pipe and one six inch sleeve were used 
in the repair. 

@. When is the next one? 

A. October 13th, 1941, Dakota street north of 
Porphyrv; joint leaking on the six inch main. 

@. Does it say what they did? A. No. 

@. What is the next one? 

A. October 14th, 1941. 

Q. The following day? 

A. Colorado street, south line of intersection of 
Aluminum street; joint pulled. It says cut out here 
and doesn’t list any repairs, any material repairs. 

@. When is the next one? 

A. October 26th, 1941. 

@. Where? 

A. Colorado street north of Mercury street. A 
hole in the six inch pipe. [121] 
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Q. That’s north of the limits we asked for. 
North of Mereury you said? 

A. Yes, that’s out of the limit. 

Mr. Genzberger: That may be stricken then. 

Mr. Finlen: Colorado north of Mereury. 

Mr. Genzberger: Yes. 

A. November Ist, 1941, Placer Street north of 
Aluminum street; one joint leaking in six inch pipe. 
Next is November 2nd, 1941, Colorado street south 
of Platinum street; one joint pulled; three feet of 
six inch pipe and one six inch sleeve were used in 
the repair. 

@. When is the next? 

A. November 20th, 1941, Placer street north of 
Aluminum street; one joint pulled; no repairs. 

@. You mean no repairs or no material? 

A. No material used on repairs. It was repaired 
all-right. November 28th, 1941, Platinum west of 
Montana, a ten inch, joint on the ten inch main line 
pulled; two feet of ten inch pipe and one ten inch 
sleeve were used in the repairs. 

Q@. When is the next? 

A. December 18th, 1941, Montana street south 
of Platinum street; one joint on the six inch main 
pulled. 'I'wo feet of six inch pipe and one six inch 
sleeve were used in repair. 

@. When and where is the next? 

A. December 19th, 1941, Placer street north of 
Aluminum. One six inch jomt pulled; two feet of 
six inch pipe and one six inch sleeve were used for 
repairs. 
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Q. When and where is the next? [122] 

A. December 26th, 1941, Montana street south of 
Platinum street; one six inch joint pulled; three 
feet of six inch pipe and one six inch sleeve were 
used to repay. 

@. That finishes the year 1941? 

me Ves. sir 

Q. Now when and where was the next repair or 
the first repair in that area in 19427 

A. January 28th, 1942, Placer street south of 
Platinum; a six inch joint leaking. 

Q. When was the next one? 

A. February 18th, 1942, Dakota street north of 
Porphyry; four joints leaking. 

Q. That’s the same block on which you made a 
number of previous repairs, the 300 block on Dakota 
street ? 

A. No material used on the repairs. 

Q. What was done there for those four joints? 

A. Probably just caulk and lead. 

Q. When and where was the next? 

A. March 4th, 1942, Dakota street north of 
Platinum street; a hole in the six inch pipe. 

Q. Where is the next? 

A. March 4th, 1942, Dakota street north of 
Platinum; one joint leaking in the six inch main 
line. 

Q. Have you any information to show how far 
the last two repairs were apart? : 

A. No. Here is one here, Dakota south of 
Platinum. 
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@. The one south of Platinum and the other 
north of Platinum. I had both from north of 
Platinum ? 

A. Dakota north of Platinum and Dakota north 
of Platinum, both of them. [123] 

@. What is that? 

A. This is a hole in the six inch pipe. It was 
right at the intersection of the north property line 
on Platinum street right in line with the diagram 
in the back. 

Where was the second one on March 4th? 

It isn’t designated here. 

It just says north of Platinum? 

That’s all. 

Let’s go to the next one? 

Montana street south of Platinum; six inch 
sont pulled. That was March 5th, 1942. 

@. Mareh 5th? 

A. Yes, sir; two feet of six inch pipe and one 
six inch sleeve were used. 

@. And when is the next one? 

A. March 10th, 1942, Porphyry street and Colo- 
rado. ‘hat must be the intersection. Two joints on 
a six inch valve were leaking. 

@. When was the next? 

A. May Ist, 1942; one joint leaking on six inch 
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Q. Where? 
A. Montana street south of Platinum. 
@. Where is the next one? 
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A. May 10th, 1942, Montana street south of Sil- 
ver; six inch joint leaking. 

Q. Can you tell how far south of Silver? 

A. Eighty-nine feet south of the south property 
line of Silver. 

@. When and where is the next one? 

A. June 12th, 1942, Dakota street north of Plati- 
num [124] street; one joint pulled. 

Q. Did you say north or south of Platinum? 

A. North of Platinum; three feet of six inch 
pipe and one six inch sleeve were used in the repair. 

Q. When and where is the next one? 

A. June 15th, 1942, Montana street south of 
Platinum street; one joint pulled. 

Q. When and where is the next one? 

A. June 19th, 1942, Platinum west of Montana 
street; a hole in the ten inch pipe. 

Q. When and where is the next one? 

A. June 23rd, 1942, Colorado and Porphyry 
street; the south valve. 

Q. Where was that with reference to the Garfield 
school building? 

A. I don’t recall just where it was in reference. 
The Garfield school faced on Colorado street. 

Q. The Garfield school was it not on the south- 
east corner of the intersection of Porphyry and 
Colorado streets ? 

A. I can’t recall the east and west streets right 
now. 
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A. ‘There was a six inch joint leaking near the 
valve. 

Q. What did you have to do with it? 

A. Caulked with lead I imagine. It didn’t say 
anything. 

Mr. Finlen: We ask it be stricken. 

Mr. Genzberger: No objection. 

The Court: Granted. [127] 

Q. Where is the next? 

A. September 24th, 1942, Montana street north 
of Platinum. 

Q. What was that? 

A. Qne six inch joint had pulled. 

Q. When is the next one? 

A. September Ist, 1942, Main street north of 
Aluminum. 

Q. What happened over there? 

A. Qne six inch joint pulled. 

@. Where is the next one and when? 

A. October 4th, 1942, on Silver street line inter- 
section of Main street; six inch joint leaking. 
What was done there? 

It doesn’t state. 

When is the next? 

October 6th, 1942. 

Where was it? 

Tapping clamp for 671 South Main street; 
the meses clamp was leaking. 

@. When is the next one? 

A. October 7th, 1942, Montana street south of 
Silver; six inch joint pulled. 

Q. How far south of Silver? 
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A. Highty-six feet south of the south property 
line of Silver. 

Q. When was the next one? 

A. October 20th, 1942, Montana street north of 
Silver street; three joints leaking in the ten inch 
main. 

@. When is the next one? 

A. November 5th, 1942, Dakota street north of 
Aluminum. [128] Six inch joint pulled. 

Q. When and where is the next one? 

A. December 3rd, 1942; Idaho street north of 
Porphyry. One six inch joint pulled. 

Q. What’s the next date you have? 

A. 19438 now. 

Q. That finishes 1942? 

A. Yes, sir. 1-16-43, Dakota street south of Plati- 
num. One six inch joimt pulled. 

Q. When is the next one? 

A. February 3rd, 1948, Placer street south of 
Platinum street; one six inch joint pulled. 

@. Another six inch joint? A. Yes, sir. 

@. When is the next one? 

A. March 17th, 1943, Dakota street north of 
Platinum street; one six inch joint pulled. 

@. When is the next one? 

A. March 24th, 1948, Porphyry street west of 
Colorado; one six inch joint leaking. 

@. What was done there? 

A. The joint was cut out and three feet of six 
inch pipe and one six inch sleeve were used in 
the repair. 4-12-48, Porphyry line intersection of 
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Dakota; joint leaking on north side of the valve. 
What was done? 
It doesn't state here what was done. 
When and where is the next one? 
5-8-43. 
May 8th? [129] 
Yes, it would be May 8th; it says 5-8 here. 
Dakota street south of Mercury street; joint leaking 
on the six inch main line. 

@. Where is the next one? 

A. May 9th; 5-9-4383. Main street intersection of 
Porphyry street. Two 8 inch joints leaking. 

Q. And where is Main and Porphyry with refer- 
ence to Dakota street and Porphyry street? 
Main street would be two blocks east. 
And where is the next after May 9th, 1943? 
May 26th, 1945. 
Where is that? 
Dakota street north of Porphyry. 
What did you find there? 
Two six inch joints leaking. 
. And how far south or how far north of 
Porphyry? A. It doesn't state. 

Q. Does it state anything with reference to the 
previous reports at that place or that block? 

A. No. 

Q. All right, when is the next one? 

A. June 23rd, 1943, Placer street north of 
Aluminum. One six inch joint leaking. 

Q. When and where is the next? 

A. July 10th, 1943. 

Q. Where is that? 
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A. Dakota street south of Platinum sireet. Joint 
leaking on the six inch main. 

Q. When and where is the next? 

A. July 22nd, 1943, Idaho street north of Silver; 
one [130] joint pulled. 

Q. When and where was the next one? 

A. August 12th, 1943, Colorado street north of 
Platinum street. 

Q. North of Platinum? A. Yes, sir. 

Q. What did vou find there? 

A. One six inch joint pulled. 

Q. When and where is the next one? 

A. August 15th, 1943. Dakota street south of 
Porphyry street: two six inch joints telescoped. 

Q. Can you find where south of Porphyry this 
occurred ? 

A. It savs right on the valve. It must have been; 
the valves are on the property line so 1t must have 
been on the south property line of Porphyry street 
and Dakota. 

Q. Where is the next? 

A. August 20th, 1945. 

Q. Where is that? 

A. Montana street south of Porphyry street. 

Q@. What was there? 

A. One six inch joint telescoped. 

Q. What was done there? 

A. That jomt was taken out and three feet of 
six inch pipe and six inch sleeve was used as 
repairs. 

Q@. When and where is the next one? 
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A. October 28th, 1948, Dakota street north of 
Porphyry street. 
Can you find out how far north? 
No, it doesn’t state here. 
What was found there? [131] 
One joint in the six inch main was leaking. 
That joint replaced ? 
No, just recaulked. 
What was the next one? 
November 6th, 1943; Montana street south of 
Platinum street. 

Q. What was there? 

A. Found a joint had pulled. 

@. What was the next one? 

A. December 24th, 1943; Idaho street south of 
Platinum street. 

@. What was there? 
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A. One six inch joint had pulled. 

Q. When is the next one? 

A. That’s the end of 1943. 

Q. That winds up 1943? A. That’s ahi. 

Q. For the year 1944 what have you? 

A. ‘That will be next. January 15th, 1944; Idaho 
street south of Platinum. 

Q. What was that? 

A. A six inch joint had pulled. 

@. Can you tell whether or not that was the 
same Joint was pulled on December 24th, 1943? 

A. No. 

Q. All right, where is the next one? 
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A. February 10th, 1944, Porphyry street west of 
Colorado; six inch joint pulled. 

@. When is the next one? 

A. March Ist, 1944; Placer street south of 
Piatimnum. [132] 

Q. What was that? 

A. One six inch joint had pulled. 

Q. When and where is the next one? 

A. March 4th, 1944, Idaho street north of Plati- 
num street. 

Q. What did you find there? 

A. A joint on a hydrant ‘‘T’’ leaking. 

@. What is the next one? 

A. April 14th, 1944, Main street north of Alumi- 
num street; a hole in a six inch pipe. 

Q. Where is the next one? 

A. April 28th, 1944, Placer street north of 
Aluminum street. 

What was there? 

One six inch joint had pulled. 

What’s the next date? 

July 30th, 1944. 

Where was that? 

Joint on a south valve at Colorado and 
Porphyry. 

@. What was done there? 

A. It was taken out. The valve was taken out 
and a new one put in and three feet of six inch pipe 
and one six inch sleeve were used. 

®. You had no calls in that district between 
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April 28th, 1944, and July 30th, 1944? A. No. 

Q. When was the next? 

A. September 28th, 1944, Main street north of 
Silver street. 

Q. What was found there? [133] 

A. An eight ineh joint pulled. 

Q. When and where were you next called? 

A. December 18th, 1944; Montana street north 
of Porphyry. 

@. What did you find there? 

A. A six inch joint had pulled. 

Q. That’s the lower part of the 300 block on 
south Montana street is it not? 

A. It would be the lower halfway between Por- 
phyry and Silver. 

Q. The lower half of the block? 

A. Yes, sir. That’s all of 1944. 

Q. Starting with the year 1945, Mr. Plummer, 
when was the first service call that you had and 
where ? A. January 17th, 1945. 

@. Where? 

A. Montana south of Silver street. 

@. And what was there? 

A. Joimt pulled; six inch joint. 

@. Can you tell how far south of Silver? 

A. One hundred twenty-two feet south of Silver; 
the south property line of Silver. 

@. When was the next one? 

A. January 27th, 1945. Dakota street north of 
Aluminum street. 

@. What was there? 
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A. A six inch joint on the main line pulled. 

@. When was the next one? 

A. February 31rd, 1945, Placer north of Alumi- 
num street. 

Q. What was there? [134] 

A. Six inch joint had pulled. 

Q. When was the next? 

A. February 9th, 1945, Colorado street south of 


@. What was there? 

A. A joint on six inch main line was leaking. 

Q. When and where was the next? 

A. February 10th, 1945, Montana street north of 
Aluminum street. 

@. What happened there? 

A. Six inch joint had pulled. 

Q. What was done there? 

A. That was cut out and three feet of six inch 
pipe and one six inch sleeve were used as material 
for repairs. 

@. When and where was the next one? 

A. February 17th, 1945, on Dakota street north 
of Aluminum street. 

Q. What happened there? 

A. There was a six inch joint had pulled. 

@. Where is the next one? 

A. February 24th, 1945, Colorado street south of 
Platinum street. 

@. What happened there? 

A. A six inch joint was leaking. 

Q. Montana street north of Aluminum street is 
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the 600 block on Montana street is it not? 

A. Montana street north of Aluminum. Between 
Aluminum and Platinum ? 


@. Yes. A. I think that’s the 600 block. 
Q@. And Dakota street north of Aluminum is the 
600 £1385} block ? A. J think so. 


@. And Colorado street south of Platinum is 
likewise the 600 block on Colorado street? 

A. I think so. 

@. Where is the next one? 

A. March 20th, 1945, Montana street south of 
Platinum. 
That’s also the 600 block on Montana street ? 
Yes. 
What happened there? 
Joint pulled on the six inch main line. 
When is the next one? 
March 28th, 1945, Dakota street south of 
Porphyry. 

@. Can you tell how far south of Porphyry? 

A. No: 

@. That is the 400 block on Dakota street is it 
not? A. I think it is. 

What happened there? 
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Six inch joint was leaking. 


No material. 

What happened next? 

March 29th, 1945, Porphyry street west of 
Idaho street. 


Q 
A. 
@. Did you use any material? 
A 
Q 
A 
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@. What happened over there? 

A. Six inch joint had pulled. 

@. Then what is the next one? 

A. April 9th, 1945, Aluminum street east of 
Montana street. 

Q. What happened there? [136] 

A. Four holes in the six inch pipe. 

@. When was the next one? 

A. April 9th, 1945, Placer street north of 
Aluminum. 

Q. What did you find there? 

A. Six inch joint had pulled. 

Q. That is the 600 block on Placer street is it 
not? A. & think if is. 

Q. When and where did you go next? 

A. April 16th, 1945, Idaho street south of 
Platinum. 

@. What was there? 

A. Six inch joint had pulled. 

@. And that was the 600 block on Idaho street 
was it not? Ae etree is 

Q. Where next? 

A. June 30th, 1945, Porphyry street west of 
Dakota street. 

Q. What happened there? 

A. A six inch joint leaking. 

@. Now that’s the block in which the new line 
was put in within the last six years was it not, Mr. 
Plummer ? 

A. New water line? We put a new line in there 
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recently but I wouldn’t state the exact date without 
looking up our records. 

Q. I noticed that Mr. Doran said one of their 
gas lines had been injured by a power digger of the 
Water Company. Was that about the time you put 
in a new line? 

A. ‘That’s the time we put in the new line. 

Q. On June 30th, 1945, we find the six inch joint 
leaking? [137] 

A. That's right. 

Q. Where is that with reference to 415 South 
Dakota, if you know? 

A. Galena to Mereury one, Mercury to Silver 
two, Silver to Porphyry three; that would be north 
of 415 South Dakota. 

@. Can you estimate the distance? 

A. Not knowing exactly where 415 South Dakota 
is I wouldn’t attempt. 

@. Now then, where and when did you go to 
the next? A. July 27th, 1945. 

Q. Where was that? 

A. Colorado street south of Gold. 

@. What was there? 

A. Six neh joint had pulled? 

@. Then where did you go? 

A. August 9th, 1945, to Idaho street north of 


Q. What was found there? 
A. Six inch joint had telescoped. 
@. When was the next one? 
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A. August 29th, 1945, Platinum street west of 
Montana street. 

@. What was found there? 

A. A jomt was leaking on the ten inch main. 

Q. You have no way of telling whether that’s the 
same main that was fixed on previous occasions ? 

A. You mean the same joint? 

OQ» Wes. A. No, no record of it. 

Q. When and where is the next one? [138] 

A. August 30th, 1945, Idaho street north of 
Platinum street. 

Q. Where is that with reference to the previous 
break or leak at Platinum west of Montana? 

A. Platinum west of Montana and Idaho north 
of Platinum. That could be a block apart, or a 
block and one-half; they are on different main lines. 

Q. What? 

A. They are on different main lines. he Plati- 
num street line is east and west and the Idaho street 
line is north and south. 

Q. And they are within a block of each other, 
are they not? 

A. They could be within a block or could be two 
bloeks apart; I wouldn’t attempt to say. 

Q. Platinum west of Montana street would be 
two blocks apart? A. What was? 

Q. The first one was Platinum west of Montana 
street and the other one Idaho north of Platinum? 

A. That could be two blocks. 

Q. How could that be? 

A. One block west and one block north; a bloek 
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west on Platinum and a block north on Idaho, and 
it could be any intervening distance. 

Q. Up to two blocks? 

A. Two blocks would be the maximum distance. 

Q. What did you find at Idaho north of Plati- 
num ? A. The joint had telescoped. 

Q. When and where were you next called? [139] 

A. September 7th, 1945; in front of 626 South 
Montana street. 

@. What was there? 

A. The joint had pulled on the six inch main 
line. 

@. When and where were you called next? 

A. September 9th, 1945, Porphyry line inter- 
section of Idaho street. 

Q. What was done there? 

A. A hole was found in the six inch pipe. 

@. ‘Then when and where were you ealled? 

A. September 16th, 1945, on Placer street south 
of Platinum street. 

@. What was there? 

A. One joint in six inch main line leaking. 

@. When and where did you go next? 

A. October 6th, 1945, Dakota street south of 
Mercury street. 

@. What did you find there? 

AQ Six inch jomipmlealane: 

@. That’s the second street above, in the second 
block above the property at 415 south Dakota, is 
it not? i Wis: 

@. When and where did you go next? 


Mrs. Nellwe Allen Poague 141 


(Testimony of Wade Plummer.) 

A. October 9th, 1945, Dakota street south of 
Porphyry. 

Q. South of Porphyry street? 

A. Yes, sir. 

Q. Can you tell where that is with reference to 
415? A. No. 

@. That’s in the same block as is 415 South 
Dakota street, is it not? [140] 

A. Yes, it is the same block I think. 

Q. You can’t tell how far south? 

mae INO, sir. 

@. What did you find there? 

A. Found a six inch joint pulled and one six 
inch joint had telescoped. 

@. There was two joints then that were injured 
at that place? a, Yess 

Q. When and where did you next visit this 
area ? 

A. November 8th, 1945, Aluminum street east 
of Montana street. 

Q. What did you find there? 

A. A hole in the six inch pipe. 

Q@. When and where did you go next? 

A. November 9th, 1945, went to Platinum street 
lining intersection of Idaho street. 

Q. What did you find there? 

A. A hole in the ten inch pipe. 

Q. <A hole would be a break, Mr. Plummer? 

A. Well, it would be a hole in the pipe. 

Q. A fracture in the pipe? 
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A. No, just where electrolvsis had eaten a hole 
in the pipe. 

@. Anything on this ticket to show the cause? 

A. No, but the whole theory of corrosion is elec- 
trolytic and if vou have a hole in the pipe it’s 
corrosion. 

The Court: That is from the pipe being in 
the ground and the water running through it? 

A. That’s right; it starts a little electric cell 
of [141] low amperage or low capacity and if it 
wasn’t for electrolysis the pipe wouldn’t deteriorate. 

@. That wouldn’t have anything to do with the 
condition of the ground movement? 

A. Nothing at all. November 10th, 1945, Plati- 
num street intersection of Idaho street. 

Q. (By Mr. Genzberger): What did you find 
there ? A. ‘Ten inch joimt was leaking. 

Q. You haven’t anything to show the relative 
locations of the visit you made to fix a hole at that 
intersection on November 9th and this joint pulled 
on November 10th? 

A. No, we had the hole located in which we had 
the hole in the pipe. 

@. No connection between the two injuries 
there ? A. No connection at all. 

Q. Two separate injuries ? 

A. That’s right. 

Q@. Where is the next one? 

A. November 15th, 1945, Platinum street east 
of Idaho. Hole in the ten inch pipe. 

@. Where is the next one? 
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A. November 16th, 1945, Dakota street north of 
Aluminum. 

@. What was there? 

A, ‘The six inch joint had pulled. 

(). Where is the next? 

A. December 6th, 1945, Colorado street south 
of Porphyry. 


Q. That’s the 400 block on Colorado street? 

me es, 1 think it is. 

@. What was there? 

A. ‘Two joints at the valve leaking. 

Q. Where next? 

A. December 8th, 1945, Montana street north of 
Porphyry. | 


Q. What did you find there? 
A. Six inch point had pulled.: That’s all for 
1945. 
Q. Have you the records of 1946? When is the 
first service call to this area? 
January 21st, 1946. 
Where did you go? 
Platinum street west of Montana. 
What did you find there? 
A joint on the ten inch pipe leaking. 
Did you say broke or leaking? 
Leaking. 
What was done with it? 
Probably caulked the lead. 
When was the next one? 
January 21st, 1946. 
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@. The same day? A. The same day. 

Q. Where was that? 

A. On Main street line intersection of Plati- 
MUM St. 

@. What was there? 

A. Six inch joint leaking. 

Q. When is the next? 

A. February 3rd, 1946, Montana street north of 
Aluminum. [143] 

Q. What happened there? 

A. Joint leaking. 

A. When was the next one? 

A. April 8th, 1946, Placer street north of Alu- 
minum street. 

Q. And what happened there? 

A. One joint leaking on a six inch main. 

Q. When was the next one? 

A. March 26th, 1946, Platinum street line inter- 
section of Colorado. 

Q. What happened there? 

A. There was an eight inch joint leaking. 

Q. When was the next one? 

A. August 15th, 1946, Platinum street west of 
Montana street. 

Q@. What was there? 

A. ‘Ten inch joint leaking. 

Q@. When was the next? 

A. Dakota street north of Aluminum; October 
9th, 1946. 

Q. What did you find there? 

A. A six inch joint leaking. 
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When was the next one? 

November 6th, 1946. 

Where was that? 

Montana and Aluminum street. 

What was there? 

The valve was leaking in the packing. 
Where did you go next? 

November 3rd, 1946, to Main and Platinum 


street; on the Main street line near the south valve. 


@. What happened there? 

A. A six inch joint was leaking. 

@. Where did you next go? 

A. December 7th, 1946, Idaho street north of 
Gold. 

Q. That’s the 400 block on Idaho street? 

A. Yes. 

Q. What was there? 

A. Six inch joint leaking. 

@. That’s the end of 1946? 

A. That’s the end of 1946. 

Q. Now you have some 1947’s there? 

A. Yes, a few. January 8th, 1947, Placer street 
north of Aluminum. 

Q. What did you find there? 

A. One six inch joint leaking. 

Q. When is the next one? 

A. January 9th, 1947, Colorado street south of 
Platinum. 

Q. What was there? 

# Six inch joint leaking. 


Q. 


That’s in the same block north and south 
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as the previous one, is it not. It’s two blocks to 
the east? 

A. Placer north of Aluminum and Colorado 
south of Platinum. 

Q. Both in the 600 block of the respective 
streets ? A. Yes. 

(. Where is the next one? 

A. January 25th, 1947, Dakota street north of 
Aluminum street. 

Q. That’s in the same block south as the pre- 
vious two, [145] is it not? 

A. It would be in the 600 block. 

@. What did you find there? 

A. Six ineh joint leaking. 

@. When is the next one? 

A. February 6th, 1947, Montana street north of 
Aluminum. 

Q. That’s also in the 600 block, is it not, Mon- 
tana street? A. That’s right. 

Q. What did you find there? 

A. Six inch joint leaking. 

@. When is the next? 

A. Mareh 12th, 1947, Dakota street north of 
Aluminum. 
What did you find there? 
Six inch joint leaking. 
That is all of the slips? A. That’s all. 
Now, Mr. Plummer, tell the jury the method 


COPD 
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of constructing the distribution lines of the Butte 
Water Company in the area about which you are 
now testifying as to the north and south lines and 
the lateral limes and their interconnection, if any? 


A. I don’t quite get you. 


(. How do the mains of the Butte Water Com- 
pany run? 


A. They run in the streets, general direction 
north and south streets. I mean the streets are not 
ecompassed north and south but general directions 
east and west and north and south and they are 
all in the street, generally on the north side and 
on the west side of the street; [146] and they are 
connected together at the intersection of the streets 
similar to a gridiron. 


@. You have mains running north and south on 


Dakota streets? & Yes, sue 
@. And on Montana street? Ae Yesyusir: 
@. And on Colorado street? A. Yes, sir. 


@. And at Porphyry street, for example, there 
are cross lines connecting Montana street main and 
Dakota street main and Colorado street main? 

A. Yes, sir. | 

(. ‘Those are all tied in together? 

A. They are all connected together. 

Q. In this particular area for the most part you 
had a six inch steel pipe? 


A. ‘That is most part, just six inch steel pipe. 
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Q. Some places you said ten inch joint? 

A. Yes, sir. 

Q. That would involve a ten inch line? 

a VYeswsm: 

Q. And eight inch joint means an eight inch 
line at that particular place? A. Yes, sir. 

(. How are these pipes connected one with the 
other ? 

A. With a bell and spigot joint with lead 
eaulked in. 

Q. Explain the bell and spigot joint so the ladies 
and gentlemen of the jury will understand it? 

A. The bell end is enlarged to permit the in- 
sertion [147] of the spigot end and the area between 
the inside of the bell and outside of the spigot we 
pour hot lead in that and caulk it and that forces 
the joint. 

Q. When you caulk it that means pouring hot 
lead between the two pieces of pipe? A. “XRES, 

Q. The bell end and the spigot end? 

A. The spigot end goes into the bell end and 
leaves an area depending on the size of the pipe 
how big the area is you pour hot lead in. Which 
we do, not you. 

@. And the lead forms a binder between the two 
pipes? 

A. It’s no good unless you caulk it with a ham- 
mer and caulking tool. 

Q. After you pour it in, the moulten lead, you 
hammer it to make the joint tight? 

A. Yes, sir. 
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Q. What, if anything, does lead caulking have 
to do with the expansion of the two pipes, the move- 
ment, permitting or not permitting movement be- 
tween the two pipes? 

A. It doesn’t break the pipe when it moves. 

Q. And normally vou said a while ago that 
water pipes move underground ? A. Yes, sir. 

Q. What causes their movement? 

A. Expansion and contraction. 

@. And in laying water mains do you engineers 
make provision for that normal movement or ex- 
pansion and contraction ? 

A. Well, the bell and spigot jomt takes care 
of it to a certain point, but sooner or later it comes 
to its [148] elastic limit and the constant movement 
will cause the joint to leak. 

Q. What other causes would there be for move- 
ment on water pipes? 

Mr. Finlen: We object to this, if the court 
please, as calling for a conclusion and speculation ; 
and doesn’t prove or disprove any issue of this 
case what might cause pipes to leak. 

The Court: Well, he is testifying as an expert 
and calling for expert testimony and for that reason 
the objection will be overruled. 

Q. (Question repeated.) 

A. For movement? Water hammer. 

Q. And what is that? 

A. hat is a surge within the pipe of water and 
it causes a tremendous pressure under certain con- 
ditions. 
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Q. That is a normal movement? 

A. In the distribution system it 1s. 

Q. That 1s provided for in the original con- 
struction ? A. They can’t provide for that. 

Q. What effect does subsidence of ground have 
on water pipes in the subsiding ground ? 

A. It would cause—— (interrupted). 

Mr. Minlen: We object to that upon the ground 
it’s speculation; on the ground it’s indefinite with 
reference to the amount of subsidence. 

The Court: Overruled. 

Q. (Question repeated). 

A. Subsiding ground would cause a joint to 
leak. 

(. And you mentioned several times during the 
recital [149] of your service calls on repairs on 
mains that certain joints had pulled. What do you 
mean by that? 

A. ‘That there is an area of—the pipe is under 
tension. In other words, the pipe had to pull slightly 
or various degrees out of the jomt. I mean one 
pipe had pulled out of the other. 

(). In some cases you said that the joints had 
telescoped and in others the valve had telescoped 
or the jomt telescoped into the valve? What do 
vou mean by that? 

A. That would be just the opposite, an area of 
compression in the pipe; the pipe would be under 
compression. 
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Q. What is the effect of a force that puts a pipe 
under compression? What would you find? 

A. What was the effect? 

Oy Vest 

A. Well, that would be a telescoping or a 
buckling. 

@. A telescoping or buckling? 

A. Yes, six. 

Q. That would be the spigot jomt going too far 
into the bell joint? 

A. That would be a _ telescoping and might 
buckle. 

Q. Upwards? 

A. Or downwards or sideways. 

Q. That is due to strain with exceptional force 
being applied to the pipes in question? 

A. It would be quite a force, yes, sir. 

Q. And that strain might be up and down on 
the pipe or along its length or across it, may it not? 

A. Well now, wait a minute. 

Q. Could you tell? [150] 

A. A strain to pull a joint would be lateral and 
a strain to telescope a joint would also be lateral, 
but the up and down and crossways foree that you 
spoke of wouldn’t tend to telescope or pull a joint. 

Q. Would that buckle a pipe? 

A. Probably it would put it out of line. 

@. If the pipe was put out of line what happens? 

A. That would be various things. It might or 
might not spring a joint. 

Q. When vou find that a joint is pulled what 
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happens to the water running through the main at 
the point the jomt is pulled? 

A. The water still goes through the main. With 
a lead joint it leaks a very small amount. 

Q. If the jomt is pulled you wouldn’t have a 
rush of water? 

A. Not unless the lead had blown clear out. 

Q. If the joint is telescoped what do you find? 

A. A small amount of water escaping at the 
joint. 

@. Then I take it that the pulling or telescoping 
of a joint will cause a leak if it’s of sufficient dis- 
tance ? A. That’s right. 

@. How do you account for the exceptional num- 
ber of leaky joints and telescoped joints in the area 
about which you have just testified ? 

Mr. Dwyer: We object to that as assuming a 
fact not in evidence. 

The Court: Sustained. 

Q. The number of service calls to which you 
have testified this afternoon is an exceptional num- 
ber of calls [151] for that small area of four blocks 
by four blocks in extent, is 1t not? 

A. IL wouldn’t attempt to answer that without 
comparison of other areas, which I haven’t done. 

Q. These calls you have testified to this after- 
noon all involve merely injuries to the mains of 
the Butte Water Company? 

A. I wouldn’t say injuries entirely. 

@. Abnormalities? 
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A. No, they were just water escaping; some of 
them were injuries. 

@. From the mains of the Butte Water Com- 
pany ? 

A. And some of them were just the water 
escaping; that a joint leaked slightly and no injury 
to the pipe or the joint. 

Q. And they did not include pipe repairs that 
were necessitated in so-called service lines ? 

me (No, sir. 

@. Those would not appear on your record? 

A. We don’t repair them. 


Cross-Examination 
By Mr. Finlen: 
Q. Mr. Plummer, you said subsiding ground 
would cause a pipe to leak. You mean would cause 
or could cause? A. Could cause. 


Redirect Examination 
By Mr. Genzberger : 

Q. And if there was a sufficient amount of sub- 
sidence or ground movement, Mr. Plummer, the 
main would always leak, would it not? [152] 

A. Not after you fix it once. 

Mr. Dwyer: We object to the question answer- 
ing itself. 

The Court: It seems to be obvious to me, yes. 

Mr. Genzberger: ‘That is all. 

(Witness excused.) 
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Mr. Genzberger: May it please the Court, when 
T had Mrs. Poague on the stand this morning I 
overlooked that attention to the detail of the house, 
some of the external things I wish her to testify 
to at this time, and I now ask leave to recall Mrs. 
Poague for redirect examination. 

The Court: You may. 


MRS. NELLIE POAGUE, 
the plaintiff, who heretofore was sworn and testi- 
fied, was recalled for further 


Redirect Examination 
By Mr. Genzberger: 

®. Mrs. Poague, you described to the jury cer- 
tain abnormal or unusual things that happened 
inside your house. Did you notice in connection 
with that any sounds that accompanied the injury 
to your house? A. Well, yes, sir. 

Q. What did you observe? 

A. Well, when I would be in any part of the 
house | would hear an awful bumping like; well, 
almost like [153] thunder and it would shake the 
house; and several times the dishes and glasses I 
have upon the little cupboard in the kitchen would 
rattle and several glasses have been broken. 

Q. Do you know what that noise like thunder 
was? A. I have thought it was blasting. 
Did it sound like blasting? 

Well, it made an awful noise. 
What was the noise? 

Like thunder. 

Well, was it an explosion ? 


OPO re 
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A. Well, of course I couldn’t see but I could 
just hear the awful boom like that. Boom, like 
that. 

@. That’s the way it sounded? 

A. Boom, like that. 

@. How many of those booms did you hear at 
a time? 

A. Four or five in quick succession. 

@. And what time of the day or night did you 
observe it? 

A. Well, it usually would happen in the mid- 
night, you know; well, oh, around twelve o’clock 
and three o’clock in the night. 


®. Between twelve and three? A. Yes. 

@. In the night? A. Sir? 

@. Twelve and three in the night you noticed 
it most? A. Yes, sir. 


@. How often did vou hear that boom, boom? 

A. I know I must have heard it over ten or 
twelve or [154] fifteen or twenty times from time 
to time. 

@. What, if anything, did you hear about the 
time of those unusual noises with reference to your 
house? | 

A. Well, when the pictures on the wall fell, sev- 
eral of them fell and the dishes on the icebox; I 
had a tray on my icebox with glasses on it and it 
slid off; and the stove-pipe fell down. 

Q@. When was that? 

A. This is when I would hear this awful boom- 
ing like. 
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@. How long ago was that? 

A. That was in—that’s about two years ago; 
between two years ago and about in, oh, 1945 and 
1944; along in there, and 1946. 

Q. Did you notice anything in your neighbor- 
hood that might account for these large noises you 
heard ? 

Mr. Finlen: We object to this line of testimony 
as injecting a new issue in this ease. 

The Court: Sustained. 

Mr. Finlen: We ask that the testimony relative 
to the so-called shaking or blasting be stricken as 
not within the issues. 

The Court: J think I will deny that. The motion 
comes too late. I will sustain the objection. As to 
the motion to strike it comes too late. 

Mr. Genzberger: That’s all. 

Mr. Finlen: We would ask leave to ask a ques- 
tion or two which I should have asked on cross- 
examination. 

Mr. Maury: No objection. 

The Court: Very well. [155] 


Reecross-Kxamination 
By Mr. Finlen: 

Q. Mrs. Poague, in testifying before, you gave 
the name of a neighbor of yours who, according to 
you, gave a cash offer for your house? 

A. Sir? 

@. You gave the name of the man that offered 
vou so much cash for your house? 
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A. Yes, sir; a quite a while ago; a good many 
years ago, I will say. 


How many years ago? 

Well, I think 1t was—— 

Approximately ? A. Oh, well) 127. 
1927? A. I think about. 


What was his name? 
Alex Meagher. 
Where did he live? 
He lived next door to me. 
To the south or north? 
To the north; the double brick next to me. 
The house situated between your house and 
the corner? A Was: sin: 

Q. What happened to Mr. Meagher; where is 
he, if you know? 


OrPOoPrPOoPoOOPO 


A. A lady told me about a couple or three 
months ago—it may he longer—that he sent to 
where his son is a doctor; Camay is a doctor, and 
young Camay Meagher said he had a cancer of 
the throat and another lady told me later [156] 
that he died. 

@. So far as you know then he is dead? 

A. So far as I know he is dead, and they brought 
his remains back here to Butte for burial. 

Q. That’s Camay Meagher’s father? 

A. And I think John Meagher is working up 
on the hill with Mr. Carrigan, I know he has worked 
with Mr. Carrigan in some capacity for quite a 
while. 

Mr, Fimten: That is: all. 

(Witness excused. ) 
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Mr. Maury: Mr. Finlen, is it agreed that since 
1917 the Butte Copper & Zine Company, the defend- 
ant, has been owner of the minerals in the Emma, 
the Nellie and Czaroma lodes ? 

Mr. Finlen: It may be so stipulated. 

The Court: Let the record so show. 

Mr. Maury: And is the paper marked ‘‘Ana- 
conda Copper Mining Company, W. D. Thornton 
and Butte Copper & Zine Company of date July 
17th, 1917, the original lease between the Butte 
Copper and Zine Company and Anaconda Copper 
Mining Company,’’ 
copy ? 

My. Finlen: I could not state as to that. 

Mr. Maury: Was that instrument produced 
upon notice at another trial? 

Mr. Finlen: I believe that instrument was pro- 
duced [157] upon notice at another trial. Whether 
it was the original agreement 

Mr. Maury: I didn’t think it was the original. 
I stated an authenticated copy. 

Mr. Finlen: It might not have been the original 
agreement. I mean the first. 

Mr. Maury: We offer mn evidence this Agree- 
ment between the Anaconda Copper Mining Com- 
pany and Butte Copper and Zine Company of date 
of July 16th, 1917, for the purpose of showing that 
there is no provision in the agreement to in any 
wise protect the surface. 

Mr. Finlen: How has the agreement been iden- 
tified, Mr. Maury ? 

Mr. Maury: The agreement is identified. I will 


or have you an authenticated 
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have it marked in this case. It’s now marked plain- 
tiff’s Exhibit No. 8. 

Mr. Finlen: To which the defendant objects on 
the ground and for the reason it’s incompetent, 
irrelevant and immaterial; and does not tend to 
prove or disprove any issue in this ease, and is not 
evidence of any issue; and it’s particularly incom- 
petent for the purpose for which it is offered and 
also irrelevant and immaterial for that purpose. 

Mr. Maury: You say there is an agreement in 
it for the protection of the surface? 

The Court: Just a minute. Ladies and gentle- 
men of the jury, there is a legal matter presented 
for my attention and you will step out into the hall 
and be at ease for a few minutes. 

(Jury steps out of courtroom.) [158] 


The Court: Let me see the agiveement, Mr. 
Maury. Well, it seems to me that although appar- 
ently it was not ofiered for that purpose and IL 
might have no right to consider it for that pm1rpose 
it does seem to me that the agreement is material 
in support of the allegation of the fifth paragraph 
of the complaint. 

I assume the agreement leases those propcrties 
to the defendant. Why isn’t it material in support 
of that allegation? 

Mr. Genzberger: That’s the purpose of it to 
show 


The Court: The purpose was limited to show 
a negative, not a positive. 
Mr. Maury: It shows a lease and also shows a 
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legal condition there is no provision in the lease 
that the surface shall be protected. I don’t want to 
restrict it. 

The Court: I understand the offer was limited 
to that purpose. 

Mr. Maury: No, I don’t limit it to that purpose. 
J just said that’s one reason it was offered. 

Mr. Genzberger: It’s offered with the others for 
the purpose of showing who was in possession and 
under what terms, of the Emma mine, and why the 
operations are being conducted and why we feel 
the defendant in this case was lable for such opera- 
tions. This is the connecting link. 

Mr. Maury: J might say we will proceed to 
supplement that offer by an extension right up to 
1950. 

The Court: I had that in mind, Mr. Maury, but 
I don’t see where it—it seems to me the only por- 
tion of this agreement that could possibly be of any 
materiality here [159] would be the form of lease. 

My. Maury: There might be manv immaterial 
things, but we called for it in the case as one in- 
strument. We didn’t know what was in it. 

The Court: The entire thing is offered here? 

Mr. Maury: We can’t pull a document apart 
that is presented to us on demand. 

The Court: That mav be very true but the court 
has no power to permit many documents that have 
no bearing on the case at all to be introduced in 
evidence. 

Mr. Maury: We are very glad to shorten the 
record. 


Mrs. Nelle Allen Poague 161 


Mr. Genzberger: Your Honor suggests we could 
offer certain portions of this? 

The Court: The rule is that only documents be 
offered that are material to the issues in the case. 

Mr. Genzberger: I admit the greater portion is 
not material. 

The Court: I am not talking about the lease. 
As I view it the document in its essence is not a 
lease at all. It’s a contract; a contract that is en- 
tered into between the Anaconda Copper Mining 
Co., W. D. Thornton and the Butte Copper and 
Zinc Company. It looks to the purchase by the 
Zinc Company of the Czaroma and Nellie Quartz 
Lode Mining Claims. As I understand it that is 
the essence of this document here. The contract 
provides that upon the purchase, if and when that 
is done, the Zine Company will execute a lease to 
the Anaconda Copper Mining Company; and it 
attaches to the document as an exhibit a form cf 
lease that 1t will execute if they make the purchase 
and after the deeds of transfers are made. [160] 

Mr. Genzberger: J think the material one is the 
lease of the 24th of June, 1940, after that purchase 
had been completed, whereas they recite a previous 
lease they call it where under date of July 6th, 
1917, the Zine Company as lessor entered into lease 
with the Mining Company. As a matter of fact I 
believe the only one material at this time except 
insofar as regards to the previous lease is this third 
one not yet marked here but the one in effect June 
24th, 1940, which will be offered. 

The Court: I don’t care to see it now. 
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Mr. Genzberger: It hasn’t been offered yet; it’s 
part of this offer. It will be part of this offer. It 
will certainly shorten the record to put in the latest 
one and the current one. 

The Court: It may be proper to put in the one 
Myr. Maury desires to put in. 

Mr. Maury: Of course it’s a very lengthy docu- 
ment and some of it is extraneous, but we can’t 
separate a document that 1s presented to us on 
notice. 

The Court: As I view it there are many docu- 
ments in this offer that are complete and whole in 
themselves and could have been separately de- 
manded and separately granted. For instance, it’s 
recited here as a part of the contract, and there is 
offered here as a part of your offer, for instance, 
a copy of agreement dated August 8th, 1916, by and 
between the Montana Realty Company and W. W. 
McDowell, Silver Bow County, Montana. That is 
part of the document and has nothing to do with it. 
A copy of assignment from W. W. McDowell as 
party of the first part to John Gillie as party of 
the second part. [161] That’s also a part of it. 
There is attached as an exhibit to the lease or to 
the main contract what is denominated as exhibit 
‘“G’? which is the lease they say they will make 
and which is the matter that vou deem of impor- 
tance. 

Mr. Maury: We deem that all important and 
will offer a subsequent document showing that it 
had been made effeetive between the parties. What- 
ever the conditions were about its being fulfilled 
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they had been fulfilled at a certain time. In Octo- 
ber, 1927, they had been fulfilled and then agam 
in June, 1933, and then again in June, 1940; and 
they all go back to an agreement of 1917, or extend 
and relate to it. If we can separate that we will 
certainly be glad to do it to shorten the record. 

The Court: The objection as made to the exhibit 
as offered is sustained upon the express ground 
that such of it is immaterial to the issue and would 
be an encumbrance upon the record. 

This ruling without prejudice to the plaintiff to 
offer as an exhibit in the case a lease referred to 
as Exhibit ‘‘G’’ in the document as offered and 
purporting to be between the Butte Copper and 
Zine Company, a corporation, and the Anaconda 
Copper Mining Company, a corporation, as of the 
6th day of July, 1917, if such lease was actually 
ever consummated and came into existence. 

I think that probably much time could have been 
saved in the trial of the case if I had of taken due 
advantage of the authority that I have to hold pre- 
trial conferences to determine whether there would 
or would not be any serious question raised as to 
whether there was or [162] was not a lease existing 
between the Anaconda Copper Mining Company 
and Butte Copper and Zine Company and whether 
if it was the lease did or did not contain certain 
provisions. As I view it that should not be any 
matter of real legitimate dispute. 

It’s too late for me to do anything about it now 
but if that question is going to be presented in 
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other cases I intend in the trial of the other cases 
to hold pre-trial conferences and thrash that out. 
Call in the Jury, Mr. Bailiff. 
(Jury returns to the courtroom.) 


(Whereupon, an adjournment was taken 
until Wednesday, April 2nd, 1947, at 10:00 
o’clock a.m., when the trial of the case resumed 
as follows, to-wit :) 


The Court: Proceed with the trial, gentlemen. 

Mr. Maury: If your Honor please, we offer in 
evidence a certain part of a record that has been 
presented to us by the defendant’s counsel as being 
an authentic copy of a lease between the Butte 
Copper and Zinc Company and the Anaconda Cop- 
per Mining Company of date July 6th, 1917. The 
object is not numbered ‘™ this. 

The Court: Have Mr. Walker mark it. Mr. 
Maury. 

Mr. Maury: ‘The first page is not numbered. The 
next page commencing is No. 2 but it can’t be 
number two in this bunch of papers. 

The Clerk: It is marked Exhibit No. 8-A. 

Mr. Finlen: To which the defendant objects on 
the ground and for the reason it does not tend to 
prove or disprove any issues in this case and is 
wholly without the issues as framed by the 
pleadings. 

The Court: The objection will be overruled, 
and I [163] think, Mr. Walker, you have marked 
the Exhibit on the first page No. 8-A. 

Mr. Maury: It’s not on the first page; it’s many 
pages. 
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The Court: You marked on the first page of 
the lease 8-A. 

The Clerk: Yes, sir. 

The Court: I think on the last page you better 
mark 8-B so as to show where the exhibit com- 
mences and where it ends. 

Mr. Maury: It proceeds from 8-A and there- 
after the pages are numbered 2, 3, 4, 5, 6, 7, 8, 
po; Ti,-a2 avd 13. 

The Court: I think that’s a sufficient identity 
of the mstrument. 

(Plaintiff’s Exhibit 8-A Lease contained in 
Exhibit No. 8, pages 1 to 13 inclusive, dated 
July 6, 1917, was here admitted in evidence. 
The same will be certified to the Cireuit Court 
by the Clerk of this court.) 

[ Plaintiff’s Exhibit No. 8-A set out on pages 
or tO 862.4 


Mr. Finlen: My understanding is merely the 
pages designated are offered and not the entire 
instrument ? 

The Court: I understand the pages designated 
constitute the entire lease. That is true, Mr. Maury? 

Mr. Finlen: Constitute the entire lease. That’s 
true yes but he is not offering everything bound to- 
gether here. 

The Court: No. My purpose was to identify 
the entire lease; that the pages if they were taken 
from the instrument they would be loose and I want 
to identify the entire lease. That was my purpose. 

Mr. Maury: We now offer in evidence what pur- 
ports to be an extension of No. 8-A an instrument 
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of date October [164] 17th, 1927, between the Butte 
Copper and Zine Company and Anaconda Copper 
Mining Company. The same has been presented to 
me at another time by counsel here as an authentic 
copy of the original instrument which was ealled 
Ot 

The Court: Any objection to the offer? 

Mr. Finlen: Defendant objects to the introduc- 
tion or the reception in evidence of what has been 
marked for identification Plaintiff’s Exhibit No. 9 
on the ground and for the reason that it does not 
prove or tend to prove or disprove any issues in 
the case. On the further ground it is fully without 
the issues as tendered by the pleadings. 

The Court: ‘The objection will be overruled and 
the exhibit will be admitted in evidence. 

(Whereupon Plaintiff’s Exhibit No. 9 was 
here offered and received in evidence, the same 
being an extension of lease Exhibit 8-A dated 
October 17, 1927, and the same will be certified 
to the Cireuit Court by the clerk of this court.) 

[ Plaintiff’s Exhibit No. 9 set out on pages 
382 to 386. ] 


Mr. Maury: We offer in evidence instrument 
dated June Ist, 1933, between Butte Copper and 
Zine Company and Anaconda Copper Mining Com- 
pany purporting to be a further extension of 8-A. 
This is the document which was given to me in 
response to a call in another case and it being an 
authentic copy of an original which the counsel 
said was in New York. 
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Mr. Finlen: Defendant objects to the reception 
of what has been marked Plaintiff’s Exhibit No. 10 
on the ground and for the reasons stated in the 
objection to defendant’s Exhibit No. 9; to Plain- 
mitts Exhibit No. 9. 

The Court: The objection will be overruled and 
the exhibit received in evidence. [165] 

(Plaintiff’s Exhibit No. 10, further extension 
of lease, Exhibit 8-A, dated June 1, 1935, was 
here offered and received in evidence. The 
same will be certified to the Circuit Court by 
the clerk of this court.) 

[Plaintiff’s Exhibit No. 10 set out on pages 
386 to 394. | 


Mr. Maury: We offer an instrument of date 
June 24th, 1940, between Butte Copper and Zine 
Company and Anaconda Copper Mining Company 
from page 1 to page 15 inclusive. This is a paper 
which was handed to me by counsel for the defend- 
ant in response to a notice to produce and it was 
represented to be and doubtless 1s an authenticated 
copy. 1 wish page 16 added to that. That is an 
acknowledgement. An authenticated copy of a docu- 
ment which was called for in another suit. 

The Court: What is it, a further extension of 
the lease? 

Mr. Maury: Yes, sir, an extension of the lease 
wor 1950. 

The Court: Very well, have it marked by the 
Clerk. 

Mr. Finlen: The defendant objects to the offer 
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and to the reception in evidence of what has been 
marked Plaintiff’s Exhibit No. 11 upon the grounds 
and for the reasons stated in its objection to the 
reception of Plaintiff's Exhibit No. 9. 

The Court: The objection will be overruled. The 
exhibit will be received in evidence. 

(Plaintiff’s Exhibit No. 11, a copy of further 
extension of lease, Exhibit 9-A, pages 1 to 16 
inclusive, dated June 24th, 1940, was here re- 
ceived in evidence. The same will be certified 
to the Cireuit Court by the clerk of this court.) 

{Plaintiff's Exhibit No. 11 set out on pages 
394 to 413. ] 


Mr. Maury: I know of no way to prove the 
negative of those documents except by reading them. 

Mr. Finlen: May the record show we have an 
exception [166] to the ruling of the court. 

The Court: Yes, the defendant is granted an 
exception in each instance in admitting the exhibits 
from 8-A to No. 11 inclusive in evidence. 

Mr. Maury: I state 1 know of no way. It’s a 
very tedious proceeding but I know of no way to 
prove to the jury the negative without reading them. 

Mr. Dwyer: We object to the remarks of counsel 
made in the presence of the jury. He has offered 
his exhibits and they have been accepted. 

The Court: The objection will be overruled. I 
don't think it is necessary to read each of the ex- 
hibits, Mr. Maury. I think a statement from you 
that none of the exhibits contains the matter that 
vou have referred to should be sufficient. If there 
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is any question about it counsel for the defense will 
be permitted to read the exhibit or any portion of 
it that they contend is material. 

Mr. Finlen: If counsel will state what it is he 
contends the agreement does not contain we will 
agree to that. 

The Court: I think his contention in that regard 
is that the agreement contains no provision that the 
Anaconda Copper Mining Co. would protect the 
surface of the ground in its mining operations. Is 
that your contention ? 

Mr. Maury: That’s my contention just in the 
language of the complaint. 

Mr. Fimlen: The defendant contends the lack 
of such provision is incompetent, irrelevant and 
immaterial; it admits that the agreement does not 
contain any such statement. [167] 

Mr. Maury: Thank you very much. It saves a 
great deal of annoying reading. 

Mr. Finlen: The agreement does contain a pro- 
vision that the work will be done in a minerlike 
fashion. It might be argued that means the sub- 
stance of what counsel has. 

The Court: I think that probably would be a 
question but that will be a matter of argument. 
Proceed, gentlemen. 

Mr. Genzberger: We will call Mr. Bolever. 
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EDWARD BOLEVER 
called as a witness on behalf of the plaintiff, being 
first duly sworn testified as follows: 


Direct Examination 
By Mr. Genzberger: 
State your name? 
Kdward Bolever. 
Where do you live? 
2510 Floral Boulevard, Butte. 
What is your business or occupation ? 
Real estate. 
Where have you followed that business ? 
About thirty-five years. 
Where ? 
The 200 block west Park street. [168] 
Now I will ask vou for how long? 
Hor about thirty-five years. 


OPOrPOPoPoPOobES 


Have you during the course of your ex- 
perience had occasion to buy and sell real estate 
in the City of Butte? A. Yes, Sir. 

@. And included in that real estate were there 
dwelling houses, business properties and even 


vacant lots? A. Both; all three. 
Q. You have bought and sold them as agent for 
others as well as for yourself? A. Yes, sim 


Q@. Have you had occasion to examine the resi- 
dence of Klla Poague at 415 South Dakota street 
in Butte? A. I have. 

@. Are you familiar with the surroundings and 
the nature of the building and the size? 

A. Wes, sir. 
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Q. And the lots, ete. ? A. Yes, sir. 

Q. How far is that property from the business 
section of Butte? 

A. Well, I would judge about in the fourth 
bloek. 

Q. The fourth block? A. Yes, sir. 

Q. From the main business street of Butte? 

A. From Park street. 

Q@. And does the location enter into the value of 
real estate in the City of Butte? 

A. It does on account of it being close to the 
City center. [169] 

@. What in your opinion would be the reason- 
able value, the reasonable market value of Ella 
Poague’s property if it were not for the elements 
of underground mining or of neighborhood damage 
in the neighborhood of the Ella Poague property ? 
“Mr. Dwyer: Objected to on the ground and for 
the reason the witness has not shown himself quali- 
fied or familiar with the elements of underground 
mining. 

The Court: Sustained. 

Q. Do you know the locality and are you 
familiar with the locality in which Ella Poague’s 
property was situated? A. Yes, sif. 

@. Have you observed any wnusual incidents in 
that locality ? 

Only through miming damages. 

Do you own property in that locality ? 
alo, 

Are you familiar with mining operations in 
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that locality insofar as they expressed themselves 
on the surface? A. Yes, sir, quite @ big 

@. Have you had occasion to observe the effect 
of certain stresses or strains or forces on buildings; 
on buildings in the neighborhood of Ella Poague’s 
property ? A. Yes, sir. 

@. Can you disregard those things you have ob- 
served in the neighborhood and give us the valua- 
tion of a six room brick veneer house with a back 
porch and bathroom and a forty foot by one hun- 
dred fifteen foot lot with a garage, a brick and con- 
crete garage on the rear end [170] such as you 
have seen, if the same was in sound condition what 
would it sell for in the City of Butte? 

Mr. Dwyer: We object to the question as being 
indefinite and not relating to the specific property 
in question but relating to some theoretical or 
imaginary building. The question is incompetent, 
irrelevant and immaterial and doesn’t tend to prove 
or disprove any issue of this case; what the 1magi- 
nary building would be worth is not an issue in 
this case. 

The “ourt: On the cbjection as made I[ will 
overrule 3t. 

Mr. Dwyer: Exception. 

A. ‘The value of the property before the damage 
was done was around five thousand to fifty-five 
hundred. 

Mr. Dwyer: We ask the answer be stricken as 
not responsive to the question. 

The Court: Denied. 


Mr. Dwyer: Exception. 
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Q@. You mean dollars; five thousand to fifty-five 


hundred dollars? A. Yes, ssa 
@. In its present condition have you examined 
it ? A. Yes, I have. 


Q. How much would you give for it or could 
you get for it in the City of Butte and what would 
it sell for on the Butte real estate market at the 
present time ? 

Mr. Dwyer: We object to the question as being 
involved, calling for three different answers. 

The Court: Sustained. 

@. Did you examine the property recently ? 

A. Yes, sir. 

Q@. What is its present market value, Mr. 
Bolever ? 

Mr. Dwyer: To what property are you direct- 
ing the witness’ attention, to some imaginary build- 
ing or the property in question ? 

Q. What is the value, the present market value, 
Mr. Bolever, of Ella Poague’s property at 415 
South Dakota street in Butte? 

A. It’s very hard to make an estimate of the 
value under the conditions because you find no 
buyers now days to buy in that locality. 

Mr. Dwyer: We ask the answer be stricken as 
not responsive to the question. 

The Court: Denied. 

Mr. Dwyer: Exception. 

Q. Could you fix the money value of the Poague 
property at present? 
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A. No, I couldn’t tell vou just what the thing 
would bring on the market now. 

Q@. Has it any value? 

A. Searcely much value to any property that 
has gone as far as that has been damaged. 

Q. What could it be sold for today? 

Mr. Finlen: Objected to as calling for repe- 
tition. 

The Court: Sustained. 

@. Has that property any value at the present 
time in your opinion? 

Mr. Finlen: Objected to as calling for repeti- 
tion. The witness testified he couldn’t tell what it 
would bring on the market; scarcely has any value. 

The Court: I will agree entirely with you, Mr. 
Finlen, but I will overrule the objection. 

@. Has that property any value at the present 
tmei in your opinion ? 

A. ‘That’s hard for me to say what the value 
would be at the present time. 

Mr. Genzberger: That’s all. 

(Witness excused. ) 
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EDGAR J. STRASSBERGER, 
called as a witness on behalf of the plaintiff, being 
first duly sworn, testified as follows: 


Direct Examination 

By Mr. Maury: 
State your name to the court and jury? 
Edgar J. Strassberger. 
How long have you lived in Butte? 
Since 783 or ’84. : 
What is your profession Mr. Strassberger ? 
Civil and Mining Engineering. 
Where did you first study that profession ? 
Cornell University. 
And when? 
From 1896 to 1900; and preparatory course 
in 1895. 

Q. Did you graduate from that University ? 

A. Yes, sir; I graduated with the degree of 
Civil Engineering. 

Q. After 1900 or at 1900 where did you begin 
the practice [173] of your profession ? 

A. From 1900 to the present time my practice 
was mainly in Butte, Montana. 

@. Have you practiced it elsewhere? 

A. Yes, sir; i Peru, South America. 

Q. Have you followed the profession of mining 
engineering as well as that of civil engineering? 

A. Yes, sir. 

(). And in Butte? aH. Wes, sine 

Q. Elsewhere in Montana? A. Yes. 

@. Anywhere else in Montana? 
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A. Yes, some; well, principally in Butte. I also 
took special courses in assaying and other branches 
of mining engineering. 

Q. While your residence has been almost most 
of that time in Butte you have practiced your pro- 
fession in other counties in the state? 

A. Yes, sir. | 

Q. And elsewhere in South America ? 

A. Yes, sir. 

@. Are you acquainted with the property of 
Ella Pogue at 415 South Dakota street in Butte, 


Montana ? A. I am. 
@. When was that first called to your attention, 
Mr. Strassberger ? A. I think in 1945. 


@. Mr. Strassberger, when you first examined 
it did you make memorandum as to the date of your 


examination? [174] A. Yes, sir, 
@. Have you got it? A. I think soe. 


@. Can you tell us the date when you first ex- 
amined it? 

A. Just previous to December 5th, 1945. 

@. Within a few days before that? 

A. Yes, sir. 

Q. Mr. Strassberger, can you give us the legal 
description of that property. I mean by lot and 
block number ? 

A. Lot Four and the north Ten Feet of Lot 
Five, Block Sixty-seven Butte Original Townsite, 
being a portion of the Nellie Lode, Survey No. 759, 
Lot No. 136. 

@. Can you now tell the court and jury what 
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condition you found the property in. First, tell 
what were the improvements upon the property ? 

A. The property consists of seven rooms includ- 
ing bath, an enclosed back porch and an open front 
porch. The building, including the porches, is 50.6 
feet long overall and 27.6 feet wide overall. It’s a 
brick veneer having wooden additions for the 
porches. In the rear is a solid brick and I believe 
tile constructed double garage built on concrete 
foundations. The overall dimensions is 20.2 feet 
by about 20 feet. 

@. What condition did you find the walls and 
floors, the windows and other parts of the front 
building in. That is, the building which you spoke 
of as having six or seven rooms? 

A. Well, the south wall of the dwelling is bulged 
and shows a separation of the brickwork; the east 
wall facing Dakota street has several eracks in it; 
near the southeast [175] corner is some cracks be- 
tween the joints making a sort of step, what we 
call step-cracks and also a horizontal crack. And 
further to the north on the front wall near the front 
entrance is a horizontal crack or separation of the 
brickwork, oh, about two feet long, and in the cor- 
ner window of that same entrance there seemed to 
be a separation right in the corner a vertical separa- 
tion, and some cracks close to that. 

On the northeast corner there is some cracks ap- 
pearing in the brickwork. On the west end of the 
building there is some cracks over a window near 
the northwest corner; and inside of the building 
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that crack appears in the room off of the kitchen, 
which is the north of the kitchen, and now used as 
a storeroom, the crack shows through there. The 
southwest corner of the building is located a bath 
where I observed some vertical cracks that were 
pasted up with paper. In the kitchen, on the east 
wall of the kitchen [ observed some cracks. Going 
into the hall from the kitchen running toward the 
front of the building are several bulges on the south 
wall of the hall. The first room to the right and 
just east of thhe kitchen is a bedroom that shows 
considerable movement. Its west wall is_ badly 
cracked. 

The ceiling shows cracks and movement. Across 
the hall to the north of that room J think it’s a 
dining room. It looks in better condition except 
the floors; its floor is rather loose and shakes when 
you walk over it as if the foundation has settled 
below that room. East of that room is the parlor 
or front room. It has a sort of a bay window with 
an arch close to the window. That is cracked. [176] 
And in that room there are several cracks showing 
movement. 

The room south of the parlor I think is a bed- 
room, used as a bedroom now; it looks in fairly 
g¢ood condition. There are some cracks in there of 
minor nature. Tyhe south wall of that room is formed 
by the south building wall which shows bulges men- 
tioned a moment ago. 

@. What have you to say as to the doors? 

A. Well, some of the doors stick when you open 
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them and other doors especially in the kitchen it 
swings open by itself and shows that the frame has 
been tilted. 

@. And as to the windows? 

A. I didn’t notice anything especial to the win- 
dows. There is some putty loose and cracks, but I 
could not attribute any cause associated with move- 
ment. 

Q. Did you notice anything about the chimney. 
I mean the service chimney to the house? 

A. Yes, there is a chimney there. It shows some 
settlement. 

Q. Did you note anything about the transoms to 
the bedrooms? 

A. The transoms appeared to be out of level. 

Q. Mr. Strassberger, did you note a garage, a 
brick and concrete garage that is on the rear end 
of the lots which you have described, or lot and. 
fraction of a lot? A. Leite: 

Q. What condition was that it? 

A. That was in a dangerous condition. 

@. Now describe in detail? 

A. Well, the foundation walls of conerete are 
badly shattered and broken and fallen to the floor 
in places. [177] The south wall bulged and finally 
some of the brickwork fell out. 

®. About how much of the brickwork has fallen 
out of the south wall? 

A. Well, I didn’t measure but my recollection 
last time I was there seemed to be about four feet 
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up and down and maybe twelve or fourteen feet 
east and west. 

Q. Did you take a photograph of that? 

A. I did. 

Q. Have you got it? A. Yes, sir. 

Mr. Maury: Counsel informs me there is no ob- 
jection to their introduction. We offer them in evi- 
dence. They are marked exhibits 12, 13, 14 and 15. 

The Court: Received in evidence without ob- 
jection. 

(Plaintiff’s Exhibits Nos. 12, 138, 14 and 15 
were here received in evidence, the same being 
photographs of the garage and dwelling in 
question. They will be certified to the Circuit 
Court by the clerk of this court.) 


Q. What is exhibit 13 a picture of? 

A. The picture 13 is the west face of the west 
side of the brick garage and it just shows a part 
of the cracks on the south face that I testified about; 
cracks and bricks falling out. 

Q. What is 14? 

A. 14 is a picture taken previous to the one the 
jury is looking at now. 

Mr. Genzberger: Make that number, please. 
Previous to 13 instead of the one the Jury is look- 
Ing at. 

A. This got marked. 

Q. Tell what it is? [178] 

A. It shows the brickwork had settled and sepa- 
rated along the courses of the brick and bulged out. 

Q. What is 12 a picture of ? 
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A. 12 is also a picture of the west end of the 
building showing the garage doors and cracks in the 
building. May I look at that first picture? I think 
I gave the wrong face of it. 13 is the east face of the 
garage. 

Q@. What is 12 a picture of? 

A. 12 is also a picture of the west face showing 
the entrance doors. 

@. Of the garage? A. Of the garage. 

Q. And 15? | 

A. 15 is a view of the east front of the dwelling 
on Dakota street. 

Q. Are these which have been marked 16, 17 and 
18 also pictures of the Poague property? 

Ee «Yes. 

Q. Are they the pictures? A. Yes, sir. 

Mr. Finlen: May I inquire of the witness as to 
what Plaintiff’s exhibit No. 18 so marked purports 
to represent ? 

A. That shows a retaining wall under the fence 
of the building adjoining the Poague property to 
the north. 

Mr. Finlen: I thought the witness said this rep- 
resented the Poague property ? 

A. Part of it is the Poague property. 

Mr. Finlen: We object to the reception in evi- 
dence of what has been marked plaintiff’s exhibit 
No. 18 as without the issues of the case and not 
tending to prove or [179] disprove any of the issues 
of the case. | 
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Q. (By Mr. Maury): Does this show the north 
wall of the Poague property? 

A. It shows just a corner of the——the northeast 
corner of the Poague property and her east fence. 

Q. Does it also show something else? 

A. Yes, it shows a cracked wall of the adjoining 
lot. 

Mr. Finlen: We renew our previous objection 
and further add the objection it would only serve to 
confuse the issues in the ease. 

The Court: Does your record show anything has 
been offered in evidence? 

Mr. Maury: Yes, we offered it in evidence. 

The Court: You are offering Exhibit 18 in evi- 
dence, is that it? 

Mr. Maury: Yes. 

The Court: You make the same objection vou 
just expressed ? 

Mr. Finlen: And the additional objection it is 
confusing in that the notation upon the back of the 
photograph 

The Court: Well, all of the writing on the back 
of the photograph except that placed on the back 
by the Clerk of the Court identifving it as an exhibit 
will be removed and the objection will be overruled 
and the exhibit will be received in evidence. 

(Plaintiff’s Ex. No. 18. a photo of retaining 
wall N.E. corner of Poague property was here 
received in evidence. Clerk will certify same to 
Cireuit Court.) 


Mr. Maury: ‘There is a serial number D-2 on it. 
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I presume that is some mechanical number. I can’t 
Erase it. 
The Court: Obliterate it if it can’t be erased. 
Mr. Maury: Do you want the writing obliterated, 
taken off? [180] 
Mr. Dwyer: With the exception of that one. 
Mr. Maury: We have taken it off. 
The Court: I think all writings that don’t per- 
tain to the exhibit should be taken off. 


© “by Mr. Manty): What is exhibit 17 a 
picture of ? 

A. 17 shows the cracks and the brick veneer at 
the southeast corner of the building that I testified 
about a moment ago. 

(). That is of the residence? 

A. Of the residence, yes. 

The Court: Has 17 been admitted in evidence? 

Mr. Maury: We offered 17. 

The Court: I didn’t hear any offer. Does your 
record show anv previous offer ? 

Mr. Dwver: No objection to 16 and 17. 

Mr. Maury: 16 and 17 are now offered. 

Mr. Finlen: 16 and 17 may be received without 
objection. 

The Court: Very well, they will be admitted 
without objection. 

(Plaintiff’s Exhibits 16 and 17 were here 
received in evidence, being photographs, and 
will be certified to the Circuit Court by the 
Clerk of this Court.) 


Q. What is 16? 
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A. 16 shows the erack that I testified to a 
moment ago in the east wall, outside wall of the 
Poague residence; but, however, the photographer 
reversed the picture. He took it on the wrong side 
of the negative and it shows left instead of right. 

The Court: Let me see the exhibit. Then it 1s 
your testimony, Mr. Strassberger, that because of 
the method [181] in which the photographer took 
the picture it does not accurately disclose the condi- 
tion existed there? 

A. It makes it left handed instead of right 
handed. It looks on the right side of the door when 
in fact it’s on the left hand side of the door. 

The Court: Well, Exhibit 16 will be stricken 
from the evidence. 

Mr. Maury: No objection. 


Q. (By Mr. Maury): Mr. Strassberger, have 
vou made any study, continued, experimental with 
property in the immediate neighborhood of this and 
of brick and concrete construction before vou 
examined this. Just answer whether vou have or 
not? A. Yes, 1 have. 

@. And how long did that study continue. 
approximately ? 

A. From 19438, the vear 1948 to the present time. 
However, I don’t understand your question about 
making experimental tests. 

Q. I call to your attention the property known 
as the Llovd property somewhere west of this 
property ? A. Wes. 7siite 

Q. How far west is it, or was it? 
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A. About ninety feet north and this west cross- 
ing alley behind the Poague property. It’s on the 
southeast corner of Porphyry and Montana streets. 

Q@. Mr. Strassberger, were you once City Engi- 
neer of Butte? A. Yes, sir. 

Q@. At that time were you familiar with a certain 
plat of the elevations in the region of the Poague 
property? [182] A. Yes, sir. 

@. And were those elevations at that time 
recorded as correct and found to be correct whenever 
any work was done with reference to them? 

A. Yes, sir; we used those elevations as official 
elevations at the block corners and alley corners. 

Q. Are the elevations at the Poague property 
and in and around the Poague property the same 
as they were then? AY Wo,"sir. 

Q. Can you tell us whether they are higher or 
lower ? 

A. In places they are higher; in the main they 
are lower. 

@. When were von City Engineer? 

A. 1920 to 1922, 1 believe. 

@. My. Strassberger, were you called on by Ella 
Poague or her attorneys to study the cause of the 
abnormalities that you found m her property ? 

AL ¢ Wess 

Q. Did vou feel that in order to determine the 
cause you must examine the surface of property 
surrounding it? m6 die 

@. Had you previously made examination of 
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the property in the immediate vicinity of Ella 
Poague’s property? A. Yes, sir. 

(. You may name one? 

A. Well, the closest one would be the Lloyd 
property. 

@. And on what street corners would that be; 
was it? 

A. It was on the southeast corner of Porphyry 
and Montana streets. 

@. Had you watched and experimented with that 
property [183] for a long period of time? 

ae Ves.usi. 

@. At the request of the owners? 

A. Yes, sir. 

@. And what had you noticed as to whether 
there was movement in the foundation and ground 
under it? 

A. I observed considerable movement within the 
building and the foundations. 

Q. And did you make a study of the cause of 
that movement? ie lands 

Q. Can you tell with relation to the Poague 
property where the Emma shaft is? 

A. Yes, sir; it’s about 500 feet north and 220 
or 250 feet east. 

@. Can vou tell from actual entrance the depth 
of that shaft? 

A. Yes. I have maps furnished by the Company 
that gives the elevations of the shaft and the differ- 
ent levels. 

Q@. What was the depth of that shaft in 1945, 
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December, when you examined the Poague 
property ? 

A. Well, I couldn’t give you that in feet without 
consulting the maps. 

@. Have you some map here you can consult? 

A. I don’t think at the bottom of the shaft. 

Q. Can you give us the actual depth that you 
know of existing at that time? 

A. May I examine? 

Q. Yes, vou may examine any data that’s been 
given you by the defendant. Does that indicate the 
depth of the [184] workings from that shaft. My 
question is how deep was the shaft. May I ask a 
leading question. Was the shaft 1600 feet at least 
in 1945, December ? presen 

Q. Now, were you given permission hv the 
persons operating that shaft to go down and inspect 
the workings under the Ella Poague property ? 

A. Iwas. | 

Q. How often have you had that permission ? 

A. Ever since 1944 at times that I desired to go 
down. 

Q. What Company gave you that permission? 

A. I believe it was the A.C.M. Company. 

Q. Anaconda Copper Mining Company? 

em. “has meht. 

Q. And when you wished to go down who would 
you ask for permission ? 

A. I think Mr. Genzberger got me the original 
arrangements, or you; and [ would contact either 
Mr. O’Kelly’s office or Mr. Strandberg. 
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Q. Who was Mr. O’Kelly as to the Anaconda 
Copper Mining Company ? 

A. I believe he is the Chief Engineer. 

Q. Does he function as Chief Engineer? 

A. I believe he does; yes, sir. 

@. And has since 1944 when you first visited 
this shaft ? A. That’s right. 

@. Has somebody been deputed by the Anaconda 
Copper Mining Company to go with you on your 
visits underground ? 

A. Yes, sir; Fred Strandberg. [185] 

@. Is he in the courtroom now? 

Be ites sir, 
®. He is also Assistant to Mr. O’Kelly? 

A. I believe he is an Assistant to Mr. O’Kelly. 
@. Whose machinery did you go down on? 

A. On the cage operated by the Emma mine. 

@. The Emma mine is not an entity? 

A. No. 

Q. Who operates the cage; I mean the Company ? 

A. The Butte Copper and Zine and Anaconda 
Copper Mining Company. 

Q. Were you furnished maps by the two Com- 
panies here as to the underground workings of the 
Emma mine with reference to the cross-section going 
under the Ella Poague property? 

A. No, I was furnished plan maps of the sills 
and stopes from which I built wp cross-section maps. 

(). Those maps are here, the plan maps? 

A. Some of them. 
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Q. Did you build up and make a composite map 
of the plan maps that were furnished you? 

A. A composite map of the sill maps furnished 


Q. It does not contain the stopes? 

A. No, sir. 

Q. Have you that composite map here in court? 

™ It’s om your desk. 

Mr. Maury: We are going to offer this. Do you 
wish it further identified ? 

Mr. Dwyer: We would like to interrogate the 
witness on that. [186] 

Mr. Maury: Then we will interrogate first. I 
didn’t know whether you wanted to object or not. 

Mr. Dwyer: We reserve the right also to 
interrogate. 


Q. (By Mr. Maury): I show you 19. What 
is 19? 

A. 191s a plan map built up from the si]] maps 
as furnished me by the Anaconda Copper Mining 
Company. I built the exhibit. 

Q. Does Ella Poague’s property appear in 
outline ? A. It does. 

Q. Whereabouts on that plan map? 

A. Coordinate 4600 north runs through it. Also 
coordinate 5300 west runs through the property. 

Q. And is it built up and composed by you from 
data, plans and maps furnished you by a Company 
at the request of the plaintiff’s attorneys, Mr. Genz- 
berger and myself? a Mics eisii, 
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@. And have you been present when such 
requests were made, or some of them? 

A. Some of them. I have been present several 
times. 

@. And these plans would be furnished pursuant 


to those requests ? A. “Gestesie, 
Q. And from that you have made this 19? 
AW, Wes, sm 


@. And now tell what Exhibit 19 shows and 
what the different coloring on No. 19 means? 

A. This map shows by the most simple explana- 
tion I can give vou would be if the surface of the 
earth itself was like glass and you could look down 
in depth and the sill maps which would be repre- 
sented hke tunnels at [187] different levels, the first 
level would be 300 feet fiom the surface, the next 
level 100 feet, or approximately. As you go down 
like that you look down upon all those levels; they 
don’t stand right under each other but one level 
goes more to the north than the next level, and 
looking down at all these levels they would give you 
a picture as you see on this composite map. The 
different colorings represent the different tunnels 
and different levels as you go down, and they are 
marked on the map from the 200 down to the 1600. 

Q. Tell whether the vein of the Emma goes into 
the ground vertically, or on a slant or slope or dip? 

A. It goes on a slope or dip from the vertical. 

Q. About how much from the horizontal does it 
dip? 

A. It dips various degrees at different places. 
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I would say you would find an average of 57 degrees 
dip in many places. 

@. And by dip what do you mean? 

A. I mean that if you go down the shaft, say 
to a hundred feet depth,—or let’s go down 200 feet 
and get to the tunnel that’s marked 200, you would 
find a vein there. Then if you go down say to the 
200 level you would find that same vein to the south 
several hundred feet. In other words, it dips like 
the roof of a building. 

@. Can you tell the jury what a vein is? 

A. Yes, a vein is—it has characteristic features. 
It is composed of quartz and other minerals of vary- 
ing width between what we call walls of a different 
material. The veins carry ore which in turn carry 
values in different metals, silver, gold and 
manganese. [188] 

Q@. What is meant by the strike of the vein? 

A. The strike of the vein is along the course of 
the vein from one end to the other on a level. 

@. Through the country? 

A. Through the country. 

@. As it appears at the outcrop? 

A. Yes, it could be at the outcrop; it could be 
below, too. 

Q. Are the different colors on this composite 
map marked with the numbers of the various levels 
which the colors represent ? A. They are. 

Mr. Maury: We offer it in evidence. 

Mr. Finlen: No objection. 
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The Court: The exhibit will be admitted without 
objection. 

(Plaintiff’s Exhibit No. 19, a plan map pre- 
pared by the witness, was here offered and 
received in evidence. The same will be certified 
to the Cireuit Court by the Clerk of the Court.) 


Q. Mr. Strassberger, point out to the ladies and 
gentlemen of the jury where on 19 and on the 
surface Ella Poague’s property is? 


A. Well, upon the surface,—we are on the sur- 


face now and the Ella Poague property is shown 
by these pencil lines, these rectangular lines that 
J am tracing with my pointer. 

@. Who traced in these cross-lines on the map? 

A. What do vou mean hy the cross-lines, coor- 
dinate lines? 

Q. Yes, coordinate lines? [189] 

A. They were printed originally on the paper. 

Q. Has Mr. Strandberg done some of the work 
on this map as to some of the lines? 

AA. J notice some lines on there I didn’t put on. 
I believe he placed on that map as he has on other 
maps the Ella Poague property. I checked it up. 

@. <And it’s correct? 

A. It’s correct, ves. 

(). Now, does this map exhibit all of the excava- 
tions in the area which it covers, or just some 
partially ? A. Just partial. 

@. Explain to the ladies and gentlemen of the 
jury why it is partial and what cannot or is not on 
the map? 


Mrs. Nellie Allen Poague 193 


(Testimony of Edgar J. Strassberger. ) 

A. Well, the simplest way to do that,—if this 
floor would be one of the levels, one of the colors, 
and the ceiling is another level, that’s all that shows 
of this level and the level up above. However, other 
workings have been done on those levels what’s 
ealled stopes. They have dug the ore from this level 
where the floor is along the dip of the vein up to the 
level above, and in the same way down from the 
surface as far as they have gone to the depth of 
the mine. 

Q. And did you, on your examinations, find 
that stoping had taken place at places? 

A. Pardon me, Mr. Maury. I may have mis- 
spoken myself by saying that from the surface. 
The nearest, the upper level to the surface that I 
have any knowledge of where operations was per- 
formed on an extensive scale would be 200 feet from 
the surface. In other words, 200 feet from the 
Collar of the Emma shaft; approximately [190] 200 
feet. 

QM. Did you find stoping had been done when 
you visited the mine in 1944 and at other times, 
from the 200 level down? Ae “Yes, ‘sir 

@. Describe in a general way how extensive that 
stoping was insofar as it concerns the Ella Poague 
property and the vertical under it? 

A. It’s been rather extensively stoned from one 
level to the other in a plane and in that plane I 
built a map to show the stoping on that dip that 
goes under the Ella Poague property. 

Q. Have you that map here? 

A. Yes, sir. 
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Mr. Maury: Will you mark this 20-A and 20-B. 
It’s two sections of the same. 

Q. Mr. Strassberger, tell the court and jury what 
20-A and 20-B are? 

A. I will try to as simple as I can. I have 
already explained what the sill maps are. If we just 
instead of going through all the 16 levels take 2 
levels, one would be your ceiling and the other the 
floor. Now this map represents what vou would 
see 1f you would eut the earth north and south and 
then getting out on the side and looking at the 
ends of these various levels or sills, and between 
the sills and on the dip you will see the stopes. 
You will note the stopes are where the ore and 
containing the metals were extracted. In other 
words, if you are on this level here you have a sill 
above and sill below us, and standing at the west end 
[191] of this room and looking where you cut the 
earth and say right at this point they were on the 
vein. They wished to take the ore out to the sill 
above. Well, that vein would show coming on a 
dip to that corner of the room down diagonally 
toward the floor; and when you stand over there to 
the west and look at the end of all these veins or 
stopes you would see a picture shown on this 
diagram. 

@. What is the general course through the 
country, or strike as you cal] 1%, of the Emma vein? 

A. Northeasterly and southwesterly. 

@. I will ask you if any vein is exactly the same 
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on a strike or if that is Just a general course or 
strike? 

A. The course would be between any particular 
point. Sometimes we find a vein on the surface 
that goes quite a distance in the same direction and 
then at other times it will vary like the track of 
a snake. 

Q. They are not straight affairs? 

A. No, not entirely straight. 

Q. Is this the north south section under the 
Poague property ? A. That’s right. 

Mr. Maury: We offer it in evidence; plaintiff’s 
exhibits 20-A and 20-B. 

Mr. Finlen: No objection. 

The Court: Very well, admitted in evidence 
without objection. 

(Plaintiff’s Exhibits No. 20-A and No. 20-B 
were here received in evidence. The same are 
maps underlying the Poague property. (Stope 
maps.) The same will be certified to the Circuit 
Court by the Clerk of this court.) [192] 


Q. Mr. Strassberger, you know which is ‘A”’ 
and which is ‘‘B.’’ Put ‘‘A”’ above ‘‘B,’’? or which- 
ever should go above. 

mam. Yes, sir. | wonder if I could explain one 
point about these maps? 

Q. You wish to explain something about ‘‘A”’ 
ed “1”’ of 204% 

A. The maps in general. I was asked who fur- 
nished the maps and I believe I stated the Butte 
Copper & Zine and the A.C.M. Company. Well, I 
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don’t know exactly who printed the maps but they 
were delivered to me either personally by Mr. 
O’Kelly or Mr. Strandberg, or the attorney for the 
plaintiff. 

Q. hat was Mr. Genzberger or myself? 

A. That’s right. 

Q. One or the other? uve “Veseecim 

@. Mr. Strassberger, in your visits underneath 
the surface of Ella Poague’s property did you find 
any evidence of sinking or settlement of ground? 

A. Yes, sir. 

@. Describe to the court and jury what you 
found in the way of sinking or settlement? 

A. I found big mining timbers crushed. 

@. Big mining timbers. That means nothing 
to the ladies and gentlemen on the jury. Give 
some size. | 

A. A post in these sills, these tunnels, all the way 
from twelve to sixteen inches. 

@. In diameter? 

A. In diameter. I would consider heavy timber 
put in [193] to support heavy and moving ground. 
These timbers I found in a great many places, 
ineluding the timber on top of these posts which is 
ealled the caps, would be shoved out of line both 
laterally as you walk in and sideways; many of 
them cracked. 

Mr. Finlen: If the Court please, we move to 
strike the answer as not responsive. It appears from 
the answer he indicated what he found in a great 
many places. The question was directed to what 


Mrs. Nellie Allen Poague 197 


(Testimony of Edgar J. Strassberger.) 
he saw underground by way of sinking or settle- 
ment beneath the Poague property. 

Mr. Maury: I will modify the question and in 
the immediate—— (interrupted). 

Mr. Finlen: Just a minute. May we have a 
ruling on the motion with regard to the answer. 

The Court: The motion will be denied. I can’t 
assume from the testimony of the witness he is not 
talking about the area included or indicated by 
the question. The answer itself does indicate that 
so the motion will be dented. 

Q. Mr. Strassberger, you may continue your 
description ? 

A. Would you frame another question? 

Q. I will frame another question. Mr. Strass- 
berger, have you noticed a change in the surface 
of the earth and escarpments in the region of the 
Poague property ? i. Yes; Sirs 

Q. In your experience and knowledge and study 
as a Mining Engineer and in the studies of others 
does the excavation and the settlement caused by 
it always extend immediately above the excava- 
tion, or does your profession [194] know something 
that is called an area of draw? A. Both. 

@. Both above and in the area of draw? 

A. Both. You are dealing with subsidence and 
asking a question regarding subsidence being ver- 
tically above the excavation or does it extend out of 
the bounds of vertical lines? ie Desist. 

A. And my answer, it does both. In other words, 
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the surface will sink vertically above the excavation 
and also areas outside of that vertical line. 

Q. In the areas outside of the vertical, what is 
that sinking called? 

A. We have a number of technical terms. In 
order to carry on a discussion of subsidence—but as 
simple as I can make it and using some of the terms 
the one you asked me about is called the angle of 
draw. In other words, if the excavation is square 
like that and from, say from this floor to the ceiling 
a vertical line would go straight up to the earth. 
When that ground starts to subside if you carry 
those lines straight up to the earth’s surface that 
would be a vertical subsidence. However, study of 
this problem shows the cracks on the surface extend 
both sides of the vertical line. 

Q. Both sides or all sides? 

A. Well, you are bringing in a further condi- 
tion. It extends as far laterally as the excavation 
is laterally. However, I wouldn’t say there is any 
angle of draw in a lateral or along the strike of the 
vein, but a cross section angle of draw is along 
a plane like this vertical [195] section showing the 
ground has started to move both, in the case of 
Butte, both north and south of that particular 
excavation you have under consideration. In other 
words, if that excavation is a hundred feet wide 
north and south and you extend that to the surface 
you got a vertical subsidence one hundred feet wide. 
However, experiments and studies show that may 
extend north several hundred feet and south several 


Mrs. Nellie Allen Poague 199 


(Testimony of Edgar J. Strassberger. ) 

hundred feet, so the effects of that one excavation 
only one hundred feet long north and south under- 
ground may be several hundred feet in extent on the 
surface. 


@. Are there examples of that phenomena near 
the Ella Poague property and over the workings of 
the Emma mine and to the west? 

A. I would say, yes. 


@. And have vou observed this extension west- 
erly as far as the corner of Gold and Jackson 
streets ? 

A. I have examined what J consider an apex of 
the Zaroma-Kmma mine from the corner of Jackson 
and Gold Sts., northeasterly for close to a mile or 
half a mile. Say a half a mile. 

(. And is the area subject to the angle of draw 
increasing as the depth of the excavation? 

A. Naturally. 

I mean does it, not naturally? 

Yes, sir. 

That is a law of nature? 

Yes, it’s a physical effect of the excavations. 
Have you noticed the effects of the angle of 
draw to the west of this property on Montana 
street? [196] A. No. 

(. You have not? 

A. J am probably not answering your question. 
Yes, I can see the effects of the angle of draw west 
of the Poague property and also east of the Poague 
property, and it extends south of the Poague prop- 


OPoPO 
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erty several hundred feet and north of the Poague 
property a less number of feet. 


Q. By a less number of feet, about how many 
feet to the north? 


A. ‘Phe apex that I just mentioned or that you 
asked me about striking from Gold and Jackson 
street? me YES: 


A. Runs across Dakota street approximately on 
the north boundary of its intersection with Silver 
Street. Now that would be about 500 feet north of 
the Ella Poague residence, and going south where 
we find an escarpment or a surface subsidence in 
front of what is known as the Llewelyn property 
there is a picture of that—at a distance of about, 
well, I can measure it on the map. It’s something 
over 500 feet; maybe seven or eight hundred feet 


south. From those two points from Silver street 
down to below Gold street or Platinum street. Half- 
way between Gold and Platinum street would be 
only area of draw at that particular point going 
down through the Ella Poague property, or say, the 
west line of Dakota street. 


(Recess until 2 p.m. same date.) 


®. Mr. Strassberger, vou were speaking of what 
is called the angle of draw as court adjourned. 

A. Yes, sir. [197] 

(). Have you seen evidences in the immediate 
vicinity of the Poague property? 

A. I have. 
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Mr. Dwyer: We object to that as incompetent, 
irrelevant and immaterial; not tending to prove or 
disprove any issue in this case. 

The Court: Overruled. 

Q. Describe some of those evidences? 

A. Well, about to the north of the Poague 
property is an escarpment or a breaking of the 
surface of the ground crossing Dakota street at 
the north line of Silver and proceeds southwesterly 
and shows on the various streets going westerly to 
Gold and Jackson street. 

@. And about how far would that be, about 
two-fifths of a mile, may I ask? 

Q. Well, it would be something like that; a 
half a mile I imagine. 

@. Are there excavations immediately under 
that escarpment? 

A. You mean vertically? 

@ Ves. 

A. No, I believe the most of the excavations are 
south of that escarpment. There may be a few 
north that I haven’t examined. 

@. Have you seen where there has been a draw- 
ing over a wide angle there and not from the 
vertical at all? mm Yeorcin 

Q. And has that heen noticed by other dis- 
tinguished engineers ? 

Mr. Dwyer: Objected to as calling for a con- 
clusion of [198] the witness. 

Mine Court: Sustained. 

Q. Mr. Strassberger, have you taken photo- 
graphs of the conditions of the mine, the Emma 
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mine down the slope and close to the Poague 
property ? 

A. I have taken a number of photographs im 
the sills on north, east and west of the Poague 
property, surrounding the Poague property. 

Q. And do like conditions prevail in the mine 
under the Poague property ? A. Oh, ves. 

@. You have walked back and forth down the 
vein under the Poague property ? 

A. Along the vein; yes, sir. 

@. Along the vein? 

A. Along various openings. 

@. This morning you spoke of caps and posts 
having been put out of place and crushed? 

A. Yes, sir. 

Q. Is Exhibit 20 a picture of such conditions 
as you described in the Emma mine? 

A. Yes, sir. 

@. And elose to being under the Poague 
property ? 

A. It’s in the Emma mine and I believe that’s 
on the 600 sill; yes, that’s on the 600 sill. 

(. And about how close to the Poague property, 
or being down the vein from the Poague property? 

A. Well, it’s in that area of subsidence. I can’t 
tell without consulting the maps or records, but it’s 
in that spot where I took the picture. It’s in that 
area. [199] 

@. In the area of the Poague property? 

A. Wes. 

Mr. Maury: We offer it in evidence. 
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Mr. Dwyer: We object to the picture as incom- 
petent, irrelevant and immaterial and doesn’t tend 
to prove or disprove any issue in this case; not 
being located, the exact location to show whether 
it was a drift or cross-cut or stope, or what it was. 

The Court: The objection is overruled. The 
exhibit will be received in evidence. 

(Plaintiff’s Exhibit No. 21 here received in 
evidence, Exhibit is photo of a condition in 
Emma mine. The same will be certified by the 
Clerk of this Court to the Circuit Court.) 


Q. Is this a photograph of a condition that you 
have found in the Emma mine and in the proximity 
of the Poague residence? 

Mr. Dwyer: We object to the question as leading 
and suggestive. The witness should be shown the 
picture and let him tell what it is. Counsel is telling 
him what the picture is. 

The Court: Sustained. 

Mr. Maury: I was saving time and I will 
modify it. 

@. What is that a picture of? 

A. That’s a picture of the underground work- 
ings of the Emma mine on the 200 foot level about 
100 feet I should judge west of the Emma shaft. 

Mr. Maury: We offer it, Exhibit No. 22. 

Mr. Dwyer: Objected to as incompetent, irrele- 
vant and immaterial; not tending to prove or dis- 
prove any issues in this case. [200] 

The Court: The objection will be overruled and 
the exhibit will be admitted in evidence. 
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(Plaintiff’s Exhibit No. 22 was here received 
in evidence. The exhibit is a photo of a condi- 
tion in the Emma mine. The same will be 
certified to the Circuit Court by the Clerk 
of this Court.) 


Mr. Dwyer: ‘I'o save time on the objections, are 
those other pictures of the underground workings? 

Mr. Maury: Elsewhere they are. 

Mr. Dwyer: May the same objection go to the 
other pictures of the underground workings. 

he Court: Yes, the same objection of counsel 
will go to the photographs of the underground 
workings of the Emma mine and the same ruling 
of the court will be considered, and defendant will 
be granted an exception in each instance and as to 
each ruling of the court. 

Q@. What is Exhibit 237 

A. Exhibit 23 is a sill floor on the 600 foot 
level showing conditions of subsidence in that area. 

The Court: I doubt the propriety of showing 
the jury an exhibit not received in evidence. 

Mr. Maury: I offered these and submitted them 
to counsel. I offer all four of them in evidence. 
They are Nos. 28, 24, 25 and 26. 

The Court: Well, Exhibit No. 23 will be ad- 
mitted at this time and the others will not be as 
there is no foundation laid as to the others. There 
is no testimony as to what they are. Exhibit No. 
23 will be admitted. 

(Plaintiff’s Exhibit No. 23, photo of sill 
floor 600 foot level Emma mine here received 
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in evidence. The same will be certified by the 
Clerk of this court to the Circuit Court.) 


Q. What is Exhibit No. 24? [201] 

A. Exhibit No. 24 is also a picture of a sill 
floor showing a large cap broken and posts out 
of line. That’s on the 600 sill and shows conditions 
of subsidence. 

Mr. Maury: We offer it in evidence, Exhibit 
No. 24. 

Mr. Dwver: Same objection. 

The Court: Objection overruled. The exhibit 
will be received in evidence. 

(Plaintiff’s Exhibit No. 24, a photo of sill 
floor 600 ft. level Emma mine here received in 
evidence. The same will be certified to the 
Cireuit Court by the Clerk of this court.) 


Q. Is the top designated on that? 

ise Wes, sir. 

(). What is Exhibit No. 25? 

A. Exhibit No. 25 is a picture of octagonal sets 
that are placed rather close together, solidly built, 
designed to withhold the ground in a subsidence 
area. That’s on the 300 sill. 

Mr. Maury: We offer it in evidence. 

Q. Of the Emma mine? 

A. Yes, sir; of the Emma mine. 

Mr. Maury: We offer it in evidence. 

The Court: It will be admitted. 

(Plaintiff’s Exhibit No. 25, a photo of sets 
in Kmma mine, 300 sill, here received in evi- 
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dence. The same will be certified by the Clerk 
of this court to the Cireuit Court.) 


Q. Have you seen the place where these octag- 
onal sets are or were, recently ? 

A. Yes, sir; the 28th of March. 

©. Of this year? A, Wes, sir, [202] 

Q. And how does their condition now correspond 
with what was shown by this picture? 

A. It shows a continuance of subsidence that 
has separated joints of those octagonal members 
and thrown a great many of the sets out of line 
and crushed part of the sets. 

(). About when was the picture taken? 

A. This picture was originally taken in Sep- 
tember, 1943. 

Mr. Maury: We offer it in evidence, Exhibit 
No. 25. 

Mr. Dwyer: Same objection. 

The Court: It’s been offered and received. 

@. What is Exhibit No. 26? 

A. No. 26 shows a cave of the ground and on 
the 200 foot level a little west of the shaft. It may 
be a little south also, but it’s close to the shaft 
and west of the shaft. 

Mr. Maury: We offer it in evidence, Exhibit 
No. 26. 

My. Dwver: Same objection. 

The Court: It will be admitted. 

(Plaintiff’s Exhibit No. 26, a photo of cave 
of ground 200 ft. level Emma mine was here 
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receiyed in evidence. The same will be certified 
to the Circuit Court by the Clerk of this 
court. ) 


Q. Mr. Strassberger, can you tell us whether the 
area of subsidence above an excavation is greater 
or less with an incline excavation than one nearly 
vertical ? 

Mr. Fimlen: We object to that, if the court 
please, as calling for speculation and guess; it 
doesn’t furnish sufficient fact upon which to predi- 
eate a conclusion. 

The Court: Overruled. The witness is testifying 
as an expert as I understand it. 

A. Where the excavation 1s vertical the reflec- 
tion on [203] the surface is closer to the vertical 
line than if the excavation was on an incline. The 
incline would show a wider area across the excava- 
tion than a vertical excavation. 

Q. Can you tell the jury the effect of opening 
such rock as encloses and is in the Emma vein of 
oxygen and water percolating through? 

A. Well, they will cause a disintegration of the 
rock walls, soften them up, and will result in 
erumbling and sliding. It’s one of the elements of 
subsidence. 

Q. Can you tell the jury whether there is 
always some water running through the mines of 
Butte? 

A. At places it’s very wet and at some places 
not quite as wet, but there is generally water in 
the cracks and crevices. 
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@. Where does that water come from? 

A. Some comes from the surface and some from 
underground. 

@. Can vou see evidence of water or see water 
in the Emma mine on the various levels? 

A. Yes, sir. 

Q. And is there ever in the mining there any 
evidence of excluding oxygen from the excavations ? 

A. Well, it would be pretty hard to exclude all 
the oxygen, but in cases of caving, in closing off 
the entrances the oxvgen gets pretty rank and it 
would be dangerous to enter. 

Q. What is the effect of blasting on the surface. 
I mean blasting underneath and in a vein? 

A. Blasting sets up a vibration that can be 
heard and [204] at times felt on the surface. 

Q. And what, if any, effect have those vibrations 
even outside of the rock actually fractured by the 
blast ? A. It tends to weaken them. 

@. What effect does a weakening and sinking 
of adjacent areas to a piece of Jand have on the 
area? 

Q. Well, it makes it unstable; anv place where 
the sinking occurs the ground adjacent to it is in 
an unstable condition. 

Q. Having examined the adjacent areas as vou 
sav vou have. the underground workings of the 
Emma mine, and also observed the settlement and 
subsidence of the residence and garage of Ella 
Poague, what in vour opmion is the cause of that 
settlement of the garage and the residence? 
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A. I beheve it’s due to the underground work- 
ings in the Emma mine. 

Q. What adjacent area does that movement 
show in? 

A. Well, it shows west of the Poague property 
quite a distance, some distance beyond Washington 
sireet. That would be three or four blocks west 
and some distance beyond that; and to the east it 
shows, a block east of Dakota street is Colorado 
street. 

@. Yes. 

A. And some big buildings there, a school build- 
ing was razed on account of becoming damaged 
through subsidence, 

Q. Is that east of the Poague property? 

A. Yes, that’s east and a little north, and some 
evidence further east than that; and seuth yeu 
find evidence three or four blocks south of the 
Poague property. and north; two blocks north. 

@. And throughout the entire area you have 
described you see evidence of settlement? 

i Yes,osir. 

Q. And what in vour opinion is the + ause 
of it? 

A. The underground workings in the Emma 
mine. 

(. Now you ean tell the jurv what the evidence 
is that you have seen in that area? 

A. Well, I have seen cracks in the pavements, 
breaking up of the sidewalks, destruction of auite 
a number of buildings; I have noticed eurh boxes 
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and water pipes sheared off; light poles leaning 
at quite an angle to the upright. That’s all I can 
think of right now. 

Q. What, if any, escarpments are there on 
Dakota street immediately south of Ella Poague’s 
property; south of Silver street? 

A. South of Silver? 

@. Yes? 

A. Well, the most pronounced one crosses 
Dakota north of Mrs. Poague’s on Porphyry street. 
There is a large one—well, the sidewalk south of 
Mrs. Poague on Dakota street; about a block south 
to Gold I believe is the next street. Then south of 
Gold street is a large escarpment that cuts across 
Dakota street and cut in under the Llewelyn prop- 
erty. It shows on both sides of Dakota St. where 
the sidewalk has made a very pronouneed dip in 
there, probably a drop of a foot. 

@. Can you tell the court and jurv if those 
escarpments are usually somewhat parallel to the 
strike of the Emma vein? 

A. They are pretty general to the same strike. 

Q. Mr. Strassberger, what effect on water- 
mains and water pipes when they are in service 
has subsidence of the earth around? 

A. Well, they have the effect where the ground 
is moving like that to cause leaks, cause the joints 
to telescope or pull apart and to be thrown out of 
line. 

@. Have vou seen that where it had actually 
happened to water pipes in that area? 

A. Yes. 
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@. And how close to escarpments? 

A. Well, there was one on Idaho and Porphyry 
that the ground was open two consecutive times and 
the water rushed to the ground in quite heavy 
volumes. I have noticed a good many openings but 
paid no special attention to whether they were 
telescoped or pulled apart, but they occur very 
often in that district. 

Q@. Whereabouts do you live; where is vour 
residence? 

A. 303 South Idaho; right on the corner of 
Silver St. 

Q. Now what effect does it have on gas mains 
that are in service? 

A. Well, it would have the same effect on a!! 
mains, all pipes. 

@. Have vou seen the vesults or a result of that 
effect somewhat south of Ella Poague’s property 
on an early morning of February 22nd some years 
ago, or the 23rd? 

In the neighborhood of? 

Placer? A. Placer? 

Yes, the corner of Placer and Platinum? 
I recollect an explosion down there. [207] 
Did you see the gas mains exposed there 
that morning or the morning after? 


2-22 


A. Yes, I saw the Montana Power Company 
trucks and men working there. 

Q. Did you look down into the ditch? 

Ay Why, yes, I did. 

Q. Could you see what the effect had been. I 
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don’t mean on the adjacent property, I mean the 
effect on the gas main? 

Mr. Dwyer: Objected to as incompetent, irrele- 
vant and immaterial; it doesn’t tend to prove any 
issue in the case. 

The Court: J think that’s asking for the effect 
of the explosion on the gas main. If that’s the pur- 
pose I will sustain it. 

©. Was that in the region of subsidence? 

Mr. Dwyer: We object to the question as in- 
competent, irrelevant and immaterial. The witness 
hasn’t shown himself familiar with this particular 
locality or that he knows anything about what 
eaused the break there; that he ever saw it before 
or afterward. 

The Court: I will overrule the objection. 

Mr. Dwyer: Exception. 

Q. Was that in the region of subsidence? 

A. As I recall that spot I examined a property 
known as the Nelson property that was subject to 
subsidence and if my recollection is correct this 
explosion we are talking about was within a short 
distance of the Nelson property. 

Q. Immediately north? [208] 

A. Yes, I believe just a little north. 

@. And does it adjoin. does the lot in front of 
which this explosion oceurred adjoin the Nelson lot 
on the north? 

A. hat’s my recollection. On Placer street. 

Q. Mr. Strassberger, calling vour attention to 
No. 19. Were all of the photographs taken within 
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the area, J mean all that have been admitted taken 
within the area shown on No. 19; all the under- 
eround photographs? A. Is this WWe. 12 

Q. Yes? 

A. Yes, sir; I believe they are. 

Q. Point out to the jury the excavations that 
are under the parallelogram here and describe what 
the excavations are under the parallelogram known 
as the Poague property ? 

A. On the plan map the excavations that are 
vertically below the Poague property is a part of 
the 600 foot level and a portion of the 800 foot 
level, yellow and the pink. 

Q. And on 20-B point out the portions that are 
directly under the Poague property? 

A. The Poague property is represented in the 
yellow square on the surface. This dark line rev- 
resents the surface and Porphvry street is north and 
Gold is south. You are asking me for the section 
of the underground mining vertically below that 
property ? 

Q. Yes. 

A. This section map cuts the Poague property 
near the Dakota street line and exposes along that 
section this stoping area. We will put the letter 
fo under Poague (209) and ““B”’ and “B-2” 
and “‘A-2.’’ The stoping area under the Poaeue 
property along this particular section shows at 
eo 8? “and “PF.” Thay pormon on Been 


on that one section is represented by ‘‘C,”’ “D,”’ 
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“E”’ and ‘‘E’”’ and is vertically below the Poague 
property ? 

Q. Mr. Strassberger, directing your attention to 
No. 18, a picture of rock fractured just north of 
the Poague property. What course or strike has 
that fracture? 

A. Well, I wouldn’t call it a fracture. 

@. What would you call it? 

A. It’s more of a subsidence and the rock 
granite foundation under the fence has dropped and 
the sidewalk at that point has also dropped and 
exposed where they put the mortar in between the 
courses of the joints. That’s washed out and left a 
space that looks like cracks. 

Q. Is that a subsidence of part of that well? 

A. I would consider it so. 

(). What is the strike of the subsidence there 
as regards the Poague property? 

A. I don’t think there is enough evidence at 
that point to give the strike, a subsidence strike. 

Q. Where is the chimney of the Poague prop- 
ertv with reference to that? 

A. It would be southwesterly. 

@. And how far? 

A. Oh, I would judge forty feet. 

@. And have vou seen any evidence of subsi- 
dence in that chimney? 

A. Yes, sir; it’s settled. 

@. Mr. Strassberger, what have you to say as 
to whether [210] there is one system of mining 
depicted on No. 19, or more; or is it all one system 
of mining? 
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A. Which is No. 19, this one? 

Q. No. 19 is the composite? 

A. This one? Well, it’s one svstem of mining; 
stoping at different veins or branches off from the 
velns—spurs. 

Q. Through what shaft is all of the ore there 
extracted ? 

A. 1 believe most of 1t’s extracted through the 
Emma shaft although there is a connection between 
these workings and the Travonia shaft that lies 
some distance to the southwest. 

Q. About how far would the Travonia shaft he? 

A. I would judge less than a mile. 

Q. Would you savy as much as three-quarters 
of a mile? 

A. About, maybe. I never measured it. 

). Is the Travonia shaft under the same man- 
agement ? A. I believe so. 

@. You have seen the same men in charge of 
both places? 

A. I don’t know what vou mean bv the men 
in charge. Mr. Strandberg accompanied me on all 
my examinations and that’s as far as I considered 
who had charge. 


Cross-Examination 
By Mr. Finlen: 
Q. Mr. Strassberger, is there any foundation 
under either of the porches at the Poague dwelling? 
A. Did you finish your question? I don’t believe 
I understood you, Mr. Finlen. 
(Question repeated.) 
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A. I don’t recall any foundation under the 
porches themselves. [211] 

Q. Iam referring now to the artificial founda- 
tion, of course, such as concrete or some other man 
placed? 

A. I believe it’s a four by four post but I am 
not certain. 

Q. That would be under what porch? 

A. The front porch. 

@. And what with reference to the back porch? 

A. J think that is right down to the ground. 

Q. Now the foundation of the dwelling itself 
excluding the porches is constructed of what? 

A. Rubble masonry. 

@. Did you find any cracks in that foundation ? 

A. It’s pretty hard to cGetermine any cracks in 
the rubble masonry wall. 

Q. Will you answer my question, please? 

A. I can’t sav I found any cracks in the rubble 
walls. 

Q. By the wav, what is a rubble wall? 

A. It’s just chunks of granite or other rock laid 
in courses of mortar and built up into a wall. 

Q. My. Strassberger, showing you  plaintiff’s 
Exhibit No. 18, what does that depict ? 

A. That depicts a rubble masonry wall under a 
fence. 

Q. And that is not the Poague fence? 

A. It’s adjoining the Poague property on the 
north. 
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Q. In other words, it’s the property other than 
the Poague property? A.  Messism: 

Q. You were City Engineer of the City of Butte? 

im... Yes, su. 

Q. When? [212] 

A. JI think it was 1920 and 1922 if I am not 
mistaken. 1920 to 1922. 

@. And as such City Engineer, or at least during 
that period, you consulted a plat showing certain 
elevations in the neighborhood of the Poague 
property ? 

A. Well, I can’t say any special points. I had 
the general supervision over grading and laying 
of sidewalks and we had it in all sections down 
that way. 

Q. Didn’t you testify this morning, Mr. Strass-. 
berger, that during the period you were City Engi- 
neer you consulted a plat showing certain elevations 
in the Poague neighborhood ? 

A. That’s true, I did. 

Q. Did you also testify you verified certain of 
those elevations ? A. That’s true. 

Q. What particular elevations did you verify at 
that time? 

A. Now what time are you talking about? 

Q. The time you were City Engineer of the 
City of Butte. 

A. No, I don’t think we got that straight. After 
I was City Engineer I ran levels in connection with 
the subsidence matter. Not when I was City Engi- 
neer, but subsequent to the time I was City Enei- 
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neer I ran a set of levels over a greater part of that 
subsidence area. 

Q. Did you verify any elevations on any plat or 
map that showed an elevation that you consulted 
when you were City Engineer? 

A. I used the same official elevations that were 
in evidence at the time I was City Engineer. They 
are [213] published in book form. 

Q. At the time you were City Engineer did you 
verify any of those elevations which you used, and 
if so, state which? 

A. Iam not able to do that. We used the bench 
marks all the time. We had crews out. 

Q. The bench marks you used, were any of them 
at the time you were City Engineer verified by you. 
That’s a simple question ? 

A. Hither by myself or the crews under me. [ 
didn’t run the instruments. 

Q. Did you verify any elevations? 

A. 1 don’t recall. 

Q. Did you testify this morning that elevations 
in the neighborhood of the Poague property have 
changed as determined by you since you were City 
Engineer ? A Wes, sie 

Q. What elevations? 

A. Elevations of the block corners and alley 
corners. 

(). What block corner or what alley corner? 

A. Most of the block corners and alley corners 
from Silver street south to Gold and from Montana 
street west to Colorado. 
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Q. Let’s take a little larger area than that, Mr. 
Strassberger. Let’s take the area between Main 
Street and Jackson and between Mercury and Gold? 

“A Wes, sir. 

Q. Have you verified any change in elevation in 
that area? 

A. My present recollection of the area that I 
verified [214] elevations is between the limits I just 
testified to. 

Q. I am directing your attention to the limits 
stated in my last question ? 

A. I would have to look up my records to deter- 
mine that. 

Q. The area bounded by Main street and Jack- 
son street and Mercury street and Gold street? 


A. I don’t think I verified all of them, though. 
Q. Did you verify any elevations in that area? 
A. Yes, sir. 

Q. Which one? 

A. I would have to refer to my notes and plats. 
Q. Where are your notes and plats? 

A. Down in the office. 

Q. In Butte? A. Yes. 

@. Are they available? A. Yes, sir. 

Q. 


Will you bring them here after the recess this 
afternoon ? 

A. Yes, sir; if I can Jay my hands on them that 
quick. 

Q@. In any event they are at your office and you 
can produce them from that office? 

a Wes, sir. 
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@. Will you do that, please? 

A. Yes, sir; I will be glad to. 

@. IL believe you testified this morning, Mr. 
Strassberger, that you were lowered on a cage at the 
Emma mine operated by the Anaconda Copper Min- 
ing Company and Butter Copper and Zine Company. 
Is that true? [215] 

A. I figured that was true when I testified. 

Q. What caused you to figure it? 

A. That it was the Emma property and I under- 
stand it’s being operated by the Anaconda Copper 
Mining Company under lease from the Butte Copper 
and Zine. 

QM. Under lease from the Butte Copper and 
Zine Co.? A. That’s my understanding. 

Q@. Have you any understanding the Butte Cop- 
per & Zine Company has anything to do with the 
operation of the Emma mine? 

A. No, that’s outside of my jurisdiction. 

Q. Why did you say you were lowered on a cage 
that was operated by the Butter Copper & Zinc? 

A. That’s commonly known as the Butte Copper 
& Zine property and so I made the statement. I 
believe it is the Butte Copper and Zine. As to own- 
ership I can’t give you any ownership of the 
property. 

@. Then you don’t know who operated the cage 
that lowered you? 

me No, cettainly not; no; 1 don't. 

Q. Did you testify this morning, Mr. Strass- 
berger, that you were furnished maps, plan maps 
of sills and stopes by the two companies? 
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A. Yes, I did and I tried to correct that. L 
explained that the maps were made by either one 
or both companies, I don’t know who; but they were 
furnished me by Mr. O’Kelly, some by Mr. Strand- 
berg, and some of the other maps were delivered to 
Mr. Genzberger and he delivered them to me and I 
presume they were made by either or both of those 
two companies. [216] 

Q. What caused you to presume they may have 
been made by the Butte Copper & Zinc? 

A. Well, only that it seems to be common know!l- 
edge that’s the Butte Copper & Zinc and being 
operated by the Anaconda Copper Mining Company. 

Q. And from that you concluded the Butte Cop- 
per & Zine prepared the maps? 

A. I concluded that either one did it. I don’t 
know which did it. I wasn’t present when the maps 
were made. 

Q@. You know the employer of Mr. William 
O’Kelly don’t you? 

A. The Anaconda Copper Mining Company. 

@. You know the capacity he is employed by that 
Company ? 

A. I think Chief Engineer. 

Q. You know the employer of Mr. Strandberg ? 

A. ‘The same company. 

QO. In what capacity? 

A. I believe he is principal assistant to Mr. 
O’Kelly although I don’t know; I assume that. 

Q. You certainly don’t have any knowledge or 
information or ground to suspect they are employed 
by the Butte Copper & Zinc? 
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A. I don’t know, Mr. Finlen. 

@. Directing your attention, Mr. Strassberger, 
to plaintiff’s exhibits No. 20-A and 20-B which are 
pinned on the blackboard. Are they drawn to seale? 

A. Yes, sir. 

@. Is the horizontal the same scale which was 
used to determine or to depict the vertical? [217] 

A. Fifty foot to the inch. 

Q@. They depict among other things the under- 
ground excavations beneath the Poague property ? 

A. Yes, sir. 

@. And you visited such excavations. Is that 
correct 7 

A. Well, I have walked through most of those 
sills where the ground was open for inspection. 
Many places they were blocked off and I couldn’t 
enter. 

@. i am asking you whether or not vou visited 
any area underground vertically beneath the Poague 
property ? 

A. Well, I would have to refer to all my maps 
showing what particular sill level [ could go through 
and what I couldn’t go through before I could 
answer such a question. 

Q. You didn’t have to refer to any such map 
when you answered Mr. Maury’s questions? 

A. I think I testified it was in that area. 

@. Didn’t you testify you were under the build- 
ing? Didn’t you testify ? 

A. Pardon me, Mr. Finlen. I testified as I under- 
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stood the question to point out what workings were 
vertically under the Poague property. To answer 
your question I would have to consult my records 
to see if I was able to walk directly under the 
building or had I just the map showing the 
condition. 

Q. In other words, at this time you don’t know 
whether you were ever in an excavation vertically 
beneath the Poague property ? 

A. I think that’s the way I stated. 

Q. Didn’t you testify this morning you had 
walked along the vein under the Poague property ? 

A. Well, there is a question there whether it’s 
vertically below or diagonally below. I been several 
hundred feet below. 

@. Diagonally below would be under the Poague 
property. As an Engineer wouldn’t you say that 
would be under the property ? 

A. I believe you would. 

@. Diagonally below ? 

A. Yes, a lower elevation. 

@. Where is the nearest underground excavation 
vertically below the Poague property that you 
know of? 

A. I just testified it was the six and eight, I 
believe, hundred sill. 

@. How far is that from the surface of the 
Poague property, Mr. Strassberger, for the benefit 
of the jury? A. Practically 600 feet. 

@. In other words, there is so far as you know 
600 feet of unexcavated area between the area you 
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have just mentioned and the surface of the Poague 
property ? 

A. 600 feet of vertical area, yes. 

q. What is the composition of the material in 
that intervening space, Mr. Strassberger ? 

A. Iimagine it’s granite. I was unable or never 
able to see it vertically above, but it’s a granite 
formation. 

Q. Mr. Strassberger, concerning plaintiff’s ex- 
hibits 21 to 26 there was one you testfiied to on 
direct examination as having disclosed an area of 
subsidence at the time of the photograph which has 
changed considerably for the worse since the picture 
was taken. Will you identify it? 

A. That was the octagonal sets on the 300. [219] 

@. And the area as shown in plaintiff’s Exhibit 
No. 14? A. That’s correct. 

And that photograph was taken when? 
I think in 1948. 

I think it’s 21 to 26? 

This is Exhibit No. 14. Is that mght? 

Mr. Maury: That’s an exhibit with another 
marking. 

Mr. Genzberger: No. 25 I think you will find it. 

Mr. Finlen: Plaintiff’s Exhibit No. 25. Plain- 
tiff’s Exhibit 25 is the marking in this ease. 

Mr. Maury: That’s right. 

A. ‘That was taken—well, that must have been 
taken in 1943 or 1944 because it was in splendid 
shape. 


> OP 


Mr. Maury: Just a moment. It was taken in 
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1943 or 1944 and I don’t think Mr. Finlen or our- 
selves either care for you to go any further with 
that answer. 

Q. (By Mr. Finlen): When, subsequently, did 
you visit that area? 

A. I believe in 1945 during the Ammerman trial. 

Q. In 1945? At any other time subsequently ? 

A. In 1946. The last, the 28th of March in 1947. 

Q@. And the area depicted is on what level or 
what sill? 

A. The 300 I believe. Let me look at that picture 
again. The 300 sill yes, sir. 

Q. And the area has changed or did change sub- 
stantially between the time of the taking of the 
picture and the time of your subsequent visit? 

A. Yes, sir. 

@. Who accompanied you, Mr. Strassberger, at 
the time [220] that picture was taken? 

A. I think Mr. Spiegel and Mr. Strandberg. 

Q. And who accompanied you the time you made 
your subsequent visits to the area depicted ? 

A. Mr. Strandberg. 

Q. You testified, Mr. Strassberger, that sub- 
sidence of the earth causes leaks, telescoping, and 
water and gas pipes to be thrown out of line in the 
area of the Poague property ? 

A. That would be the result of movement of the 
ground ; yes, sir. 

Q. You mean by that that such subsidence could 
account for such leaks or cause such leaks, or do 
you mean that it did? 
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A. I mean that a greater majority of those leaks 
were caused by subsidence. Some probably could 
be old pipe. 

Q. The greater majority of what leaks? 

A. ‘The leaks to the water pipe in that district. 

@. You mean all of them or only the ones you 
specifically testified as having observed ? 

A. Well, just from general knowledge and 
ground moving I would say a large percentage of it 
was due to ground movement. 

Q. Did you visit or see all the leaks? 

A. I seen a good many of them. 

q: Answer my question, please ? 

A. Probably not; not all of them. I think there 
was 136 in a certain area there. I didn’t observe all 
of them. 

@. Are you talking about Mi. Plummer’s 


testimony ? A. Yes, sir. [221] 
@. Are you familiar with the leak on Placer 
south of Platinum ? A. No. 


@. Concerning which Mr. Plummer testified giv- 
ing the date of January 29th, 1940? 

A. No, sir. 

Q. Do you know the cause of that leak? 

A. No 

Q. ‘The same question with reference to the leak 
reported February 12th, 1940, on the Platinum 
street intersection on Idaho? 

A. Platinum and Idaho? I don’t recall that; 
what date was that? 

Q. February 12th, 1940. 
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A. No. I wouldn’t be able to recall anything 
prior to 1944. 

@. 1944? But you do recall leaks in 1944? 

A. I never kept any special record of that. I 
ean’t testify offhand to a particular date or condi- 
tion of the pipes. 

Q. But you testified here that all of those leaks 
with the exception of the first two that I specifically 
mentioned were caused by subsidence ? 

Mr. Maury: We object as that is not the witness’ 
testimony. 

Mr. Finlen: Iam asking him if it didn’t. 

Mr. Maury: No, you are saying he did. We 
object to that and that is an unfair statement in 
the presence of the jury, impropor cross-examina- 
tion; and assuming something the witness has not 
testified to at all. The [222] witness said that sub- 
sidence has caused telescoping and pulling and 
settling, and leaks in water mains when in service; 
and he did not name any particular leak and your 
statement is an unfair statement of the record. 

Mr. Finlen: I submit the record; it is not in the 
least unfair. 

Mr. Maury: We will submit the record. 

The Court: As I recall it the witness testified— 
he gave his opinion as to the effect the subsidence 
on the ground would have on water pipes and gas 
pipes. He further testified that he knew of some 
instances of leaks and further testified as I recall 
that in his opinion the great majority of the leaks 
that has been testified to by Mr. Plummer were 
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caused by the subsidence of the ground. However, 
ladies and gentlemen, that’s my recollection of the 
testimony but, of course, vou are the judges as to 
what the testimony is and you have your own recol- 
lection of it and if you have any different recollec- 
tion of the testimony than that I have just given as 
my recollection of course it’s your duty to follow 
your own recollection of the testimony. Proceed. 

Q. Now, Mr. Strassberger, you said vou wouldn't 
have any knowledge of leaks prior to 1944. Is tha 
eorrect ? 

A. That’s correct unless there was some specific 
time I was there and made some note of it. I can’t 
recall any cefinite dates; it’s teo hard; it’s too 
distant. 

Q. You lived in that neighborhood for how lonr® 

A. Longer than that. 

@. Well, can you recall any leaks in 1944? 

A. If I would specify any particular leak on 
any [223] particular date I would be guessing, but 
I can specify positions and see where the men were 
working and if you want me to take the time I will 
compile a list I did see and the dates I saw. 

@. Iwill ask you this question, Mr. Strassberger. 
Did you examine any leaking or leaky or otherwise 
damaged water or gas pipes prior to November, 
1945, in the so-called subsidence area? 

A. Yes, I observed them but I couldn’t tell you 
definitely which one without looking up my records. 

@. But you have examined some pipes? 
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A. J have examimed diggings where the Water 
Company has had pumps pumping out the water 
and I have visited positions where the water flooded 
through the excavations and down the street. 

@. Did you examine the pipe? A. No, sir. 

@. You never had any cause? 

A. No, I never got down into the ditch. 

@. Then you didn’t examine the leak if you 
didn’t examine the pipe? 

A. I eould see the leaks. 

®. In the pipes? 

A. Presumed to come from the pipes. 

@. JI am asking you whether or not you know, 
not what you presume? 

A. Well, am I permitted to give a particular 
instance to answer the question ? 

@. tam asking you just for any particular in- 
stance prior to November, 1945, where you examined 
the underground [224] pipe at the site of anv leak, 
and I am directing your attention to either gas pipes 
or water pipes? 

A. I believe I can. I believe at the corner of 
Porphyry and Dakota which is just north of Mrs. 
Poague the Water Company had the ditch opened 
and a good sized pipe,—I don’t remember the 
diameter, maybe ten inches,—and they had a piece 
of pipe cut about two feet long that they were 
replacing a broken joimt or something of that 
nature. 

Q. Replacing a broken joint or something of 
that nature ? 
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A. Yes, sir; there was a leak there. 

Q. Did you examine the leaky pipe? 

A. No, I didn’t. I looked at it. 

Q. Iam asking you, Mr. Strassberger if you can 
give any instance where you examined the pipe 
prior to November of 1945 where there was a leak 
and which pipe was either a gas or a water pipe? 

A. Well I can’t say I examined the pipe. I saw 
it but I didn’t make an special examination of it. I 
probably don’t understand your question. Do you 
mean to see whether it was split or worn out or 
twisted ? 

@. Yes, to observe the condition there? 

A. IJ never made any close examination of any 
pipe. 

Q. ‘To tell whether it was worn out? 

A. No, I believe a certain number was worn out 
and certain ones twisted. 

Q. Which ones do you believe were twisted ? 

A. ‘The ones subjected to ground movement. 

@. Which ones were subjected to ground move- 
ment? 

A. All of them in the subsidence area are sub- 
jected to [225] ground movement. 

Q. All mght then, let’s start in 1944, Mr. Strass- 
berger. That’s as far back as your knowledge goes? 

A. Ihave no way of coupling up the dates unless 
I go through my records. 

@. Where do you have your records? 

A. I may have some of them here. It will be 
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kind of hard. There are several thousand of those 
records I have taken over a period of some four 
years. 

Q. Mr. Strassberger, while you are looking will 
you just answer one question and maybe we will be 
able to shorten 1t considerable. Isn’t it your posi- 
tion that you believe that subsidence could cause 
leaks in pipes, in underground pipes? 

A. Both eould and did. 

@. That’s where we differ. We want to find out 
where it did? 

A. I will tell you one place where it did. 

@. Get your records. 

A. JI can remember that one. 

Q. So you can clarify my information. 

Mr. Maury: Answer the question as to one place. 

The Court: There hasn’t been any question put 
him. Counsel hasn’t put the question. 

* Well, i got several thousand records here 
and it’s going to take some time to compile that but 
ican doit. 

Mr. Genzberger: You don’t have to get but one. 

A. Yes, but they are scattered around. 

Mve Gourt: If counsel seems to think i¢3 
necessary. 

Mr. Maury: May I refresh his memory, Mr. 
Finlen, as [226] to one date? 

The Court: I don’t think so, Mr. Maury. Mr. 
Finlen has the witness under examination and we 
will permit him to go ahead, and if it takes time we 
will simply have to take time. 
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Mr. Finlen: I don’t wish to take any more time 
than anybody else does, Your Honor, but I believe 
it’s necessary. 

The Court: I think, ladies and gentlemen, Mr. 
Strassberger can examine those records just as well 
without our presence so we will take a recess for 
twenty minutes to permit him to gather what data 
you can. 

(Recess for 20 minutes. ) 

The Court: Proceed. 

Q. (By Mr. Finlen): Mr. Strassberger, I be- 
lieve you testified that in your opinion the majority 
of the water pipe and gas pipe disturbances testified 
to by the witnesses Plummer and Doran were caused 
by subsidence. Is that correct? 

A. I didn’t hear Mr. Doran’s testimony, but the 
water pipes I heard I believe that the majority of 
those leaks were caused by subsidence. That’s right. 

@. Directing your attention to the water pipe 
leaks what is your opinion regarding the leak re- 
ported on y anuary 15th, 1944, on Idaho street south 
of Platinum ? 

A. TI observed a leak there. The Water Company 
excavated a trench and the water came up to the 
surface and ran all over the street, a regular stream 
of water for quite a little while, an hour or so; IL 
just saw it going down and that was close to the west 
line of Idaho. Sometime [227] later there was 
another break just CGnterrupted ). 

Q. Just a minute. Confine your remarks to this 
one. A. I don’t know by dates. 
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Q. And did you observe the pipe at that time? 

A. I couldn’t see the pipe; the trench was full 
of water. 

@. You don’t know the nature of the leak then? 

A. No. 

@. Do you know the nature of the repair? 

A. No, I didn’t stay there to watch them 
repair it. 

Q. Do you know what was leaking? 


im. Water. 

Q. From what? A. From a main. 

Q. Do you know the nature of the leak? 

A. No. 

Q. Do you purport to know the cause then? 


A. It was right at where the escarpment, where 
the Zaroma Lode crosses Porphyry street at Idaho. 

Q. Will you answer my question, please? 

A. It was the ground movement in my opinion. 

Q. Describe what happened with reference to 
whether the pipe was merely worn and leaking or 
had been pulled or telescoped ? 

A. That particular place was covered with water 
and I couldn’t see it. 

Q. You don’t know whether it was caused from 
a hole in the pipe caused by corrosion or not? 

me No, I don’t. 

Q. If it was due to a hole in the pipe caused by 
corrosion [228] would you say that was due to 
ground movement ? 

A. I would eall that electrolysis. 
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@. Would electrolysis causing a leak in the pipe 
be due to ground movement ? 

A. No, electrolysis wouldn’t necessarily have 
anything to do with ground movement. 

Q. Then you don’t know the cause of this par- 
ticular leak do you Mr. Strassberger ? 

A. Not from actually examining the pipe but 
from the position of the pipe and ground movement 
I would attribute it to ground movement. 

Q. What was the position of the pipe to any 
other object ? A. Any other object? 

@. Yes? 

A. It was just off from the north curbline on 
Porphyry street. 

Did you see the pipe? 

No, I didn’t see the pipe. 

How do you know the position of the pipe? 

I don’t know the position of the pipe. 

You don’t know the cause of the leak do you? 
Only from what I testified. 

. Well do you know the cause? 

The Court: I think he said on a number of ocea- 
sions he doesn’t. That his opinion was it was caused 
by ground movement. 

Mr. Finlen: He also testified that it may have 
been caused by electrolysis which wouldn’t neces- 
sarily be due to ground movement. [229] 

The Court: He said if it was electrolysis ground 
movement would have nothing to do with it, but 
he said he didn’t see the pipe and doesn’t know the 
nature of the pipe or the leak. 


Oroprpopre 
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Q. You don’t know whether the cause of that 
leak was electrolysis or some other cause? 

A. I don’t know whether it was electrolysis, but 
I believe it was ground movement. 

Q. Why do you believe it was ground movement? 

A. Because there 1s considerable movement at 
that place. 

Q. You didn’t see the pipe and don’t know any- 
thing concerning the nature of the leak? 

A. Just from general observation and knowledge 
of the district and what happens with pipes in the 
subsidence zone. That’s more likely to be due to 
subsidence than further away because it’s might at 
the escarpment right where the ground splits and 
drops. 

Q. I am not asking you what is the possible 
eause or what is likelv, I am asking you what is 
the cause of that leak? 

The Court: He said no. He said in his opinion 
it was caused by ground movement. In other words, 
he is testifying about a matter of opinion and net to 
a matter of fact. 

Q. With regard to the leak reported on Febiu- 
ary 10th, 1944, on Porphyry street west of Colorado? 

Mr. Genzberger: Mr. Iinlan, what was the pre- 
vious one you asked him about? 

Mr. Finlan: The previous one was on January 
15, 1944. [230] 

Mr. Genzberger: I think he was testifying to one 
a block and one-half north of that place. 

The Court: The witness is giving his testimony. 
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My. Genzberger: A misunderstanding between 
the places. 

The Court: The witness hasn’t said so and 
neither has other counsel, so we will just pass that. 

@. Are you familiar with that leak ? 

A. No, f ean’t reeall it at the present time. 

@. And the leak reported on March Ist, 1944, at 
Placer street south of Platinum. Are you familiar 
with that leak ? 

A. Placer south of Platinum. I can’t recall it. 

@. And the leak reported on Idaho north of 
Platinum ? 

A. I believe that’s one repaired by Mr. Sund- 
berg the plumber. 

@. What was the nature of the leak if you 
observed it? 

A. I have to give the same answer there as to 
all the others. I didn’t get down and look at the 
leak. 

@. You didn’t see the pipe? 

A. I don’t believe I saw the pipe, no. 

@. Are you familiar with the leak reported on 
April 14th, 1944, on Main street north of Alumi- 
num ? A. No. 

Q. The leak reported on April 28th, 1944, Placer 
street north of Aluminum ? 

A. Placer street? I seen some repair work going 
on there but I can’t tell you anything definite 
about it. 

Q. You don’t know what was wrong with the 
pipe that caused the leak ? 


Mrs. Nellie Allen Poague Zot 


(Testimony of Edgar J. Strassberger. ) 

A. I just saw them repairing it. [231] 

@. Are you familiar with the leak reported July 
30th, 1944, on Colorado and Porphyry street? 

A. Colorado and Porphyry. No, that’s in the 
subsidence zone but I don’t remember that particu- 
lar opening. 

Q@. Are you familiar with the leak reported Sep- 
tember 28th, 1944, on Main street north of Silver? 

A. No, I don't believe I saw that one. 

@. And the leak reported December 8th, 1944, 
on Montana street north of Porphyiy? 

A. There is several times ! observed them repatr- 
ing the pipes there. That’s between Porphyry and 
Silver. 

Q. Did you observe a repair being made there 
on December 18th, 1944? 

A. There could have but i can’t remember about 
the date. I have seen them repair pipes there. 

@. But you don’t recall having observed the 
repair of a pipe at that location on that date? 

A. No, only that I saw them working; that’s all. 

@. Are you familiar with the leak reported on 
January L7th, 1945, on Montana street south of 
Silver ? A. Montana street south of what? 

Q. Silver? 

A. Well that’s the same location. Yes, I seen 
them working in there; several trucks and a 
compressor. 

Did you see the pipe? 

Then you don’t know the nature of the leak ? 
No, sir. 

J don’t recall the pipe. 


> POS 
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@. And the leak reported on January 27th, 1945, 
on Dakota street north of Aluminum. Are you 
familiar with [232] that leak? 

A. Not of the leak itself, no. 

@. And a leak reported February 3rd, 1945, on 
Placer street north of Aluminum ? 

A. I didn’t get your street. 

@. Placer street north of Aluminum ? 

A. Placer street north of Aluminum. Yes, I saw 
them working in there. That’s not far from that 
explosion we talked about a minute ago. I saw them 
working there. 


@. Did you see the pipe? A. Na. 
Q. Are you familiar with the nature of the leak? 
A. No. 


Q@. Are you familiar with the leak on February 
9, 1945, on Colorado street south of Gold? 

A. No, not specifically. 

Q. Are you familiar with the leak on February 
10th, 1945, on Montana street north of Aluminum? 

A. Yes. 

@. Did you see the pipe? 

A. I saw them working there for several days. 
It was quite an excavation but I did not see the 
pipe. 

Q. ‘Then you don’t know the nature of the leak 
of the pipe? 

A. No, I can’t tell vou the nature of the leak. 

@. Are you familiar with the leak on February 
17th, 1945, on Dakota street north of Aluminum? 

A. I don’t reeall that one. 
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Q. Are you familiar with the leak reported on 
February 24th, 1945, on Colorado street south of 
Platinum ? [233] A. I don’t recall it. 

Q. Are vou familiar with the leak on March 20th, 
1945, Montana street south of Platinum ? 

A. That was another time at the same place I 
just spoke of. 

Q. Did you see the pipe? 

A. I didn’t see the pipe. 

@. I take it then you don’t know the nature of 
the leak; only it was a leak? 

A. What do you mean by the nature of the leak ? 

Q. Well, the pipe was leaking because it had a 
hole in it, 0 some other cause ? 

A. I presume if it had a hole in it it would leak. 

Q. Well, what I mean, Mr. Strassberger, a hole 
other than the hole manufacutred in the pipe at 
the joint ? 

A. I understand that. I mean the same thing. 
There wouldn’t be a leak unless there was a hole in 
mor a crack or the joint pulling. 

Q. Was it pulled apart? A. I don’t know. 

@. You don’t know whether it was pushed to- 
gether or telescoped ? 

A. No, I don’t know whether the ground was 
Shoving down or pulling. 

Mr. Finlen: We ask the answer be stricken as 
not responsive to the question. 

Mr. Genzberger: We resist the motion. 

ie Court: The motion is granted. 

Q. You don’t know anything about the position 
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of one length of the pipe with reference to the 
other? [234] A. I didn’t see it. 

Q. Are you familiar with the leak March 28th, 
1945, on Dakota street south of Porphyry ? 

A. I don’t remember that. 

Q. Or the leak on March 28th, 1945 on Porphyry 
west of Idaho. 

A. 'That’s probably the seeond one I tried to 
tell vou about a little while ago where the water ran 
down the street so heavily. 

. Did you see the pipe? 

A. No, I couldn’t see the pipe. The ditch was 
full of water. 

@. The leak reported on April Sth, 1945, on 
Aluminum street east of Montana, are you familiar - 
with that ? 

A. I know the district and I know they were 
working in there but I can’t give you any informa- 
tion as to the nature of the leak. 

@. And the same with reference to the leak of 
April 9, 1945, on Placer north of Aluminum? 

A. Ihave seen them work there, that’s all. 

@. You didn’t see the pipe? eNO: 

Q@. And what with reference to the leak on 
April 16th, 1945, on Idaho south of Platinum ? 

Just that I reeall them working there. 
You don’t know what they were working on? 


A 

Q) 

A. Working on a pipe. 
(. Did vou see the pipe? 
A 


I don’t reeall of seeing the pipe at that point. 
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Q. June 30th, 1945, on Porphyry street west of 
Dakota? [235] A. What date was that? 


Q. June 30th, 1945? 

A. I don’t recall the particular. 

Q. July 27th, 1945, Colorado south of Gold? 

A. I don’t recall that one. 

Q. August 9th, 1945, Idaho north of Gold? 

A. Iremember of some work, repair work going 
on there. 

Q. Did you see the pipe? A. No. 


Q. On August 29th, 1945, Platnum west of 
Montana? 

A. Platinum west of Montana? I don’t remem- 
ber it. 

Q. August 30th, 1945, Idaho north of Platinum? 

A. I believe I got something on that. No, I don’t 
remember that. 

Q. September 7th, 1945? 

A. Just a moment. On April 30th, 1945. 

Q. I directed your attention to August 30th, 
1945. 

A. No. I have one on April 30th, 1945. I don’t 
remember that one either. 

Q. On September 7th, 1945, in front of 626 
South Montana street? 

A. I can’t tell you anything about 1. 

Q. September 9th, 1945 on Porphyry street at 
the intersection with Idaho? 

A. That’s the same spot where they had been 
opened three or four times. I never saw the pipe. 

Q. On September 16th, 1945, Placer street south 
of Platinum ? 
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No, I can’t recall that. 
Q. October 5th, 1945, Dakota south of Mercury ? 
A. I don’t remember it. 
Q. October 9th, 1945, Dakota south of Porphyry? 
A. No, I don’t recall that particular incident. 
Q. November 8th, 1945, Aluminum east of 
Montana? 
A. Yes, that’s close to Placer street. I saw them 
working there. 


ie 


Q. Did you see the pipe? 

A. Nop sim) & daca. 

Q. Do you know anything about the nature of 
the leak ? A. No. 

Q. November 9th, 1945, Platinum street at the 
intersection of Idaho? 

A. No, I don’t remember that one. 

Q. November 10th, 1945, Platinum at the inter- 
section of Idaho? 

A. No, I don’t recall that one. 

Q. November 15th, 1945, Platinum east of 
Idaho? A. No. 

Q. November 16th, 1945, Dakota north of Alumi- 
num ? A. No, [ don’t remember it. 

Q@. November 26th, 1945, Colorado south of 
Porphyry? 

A. No, I don’t remember that one either. 

Q. December 8th, 1945, Montana north of 
Porphyry? 

A. Well, there has been several in there. 

Q. Do you remember that particularly ? 
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A. Well, only in a general way; they were 
repairing broken pipes in there. 

@. Did you see the pipe? 

A. I didn’t see the pipe, no. 

Q. How do you know they were repairing broken 
pipes, Mr. [237] Strassberger ? 

A. Well, the repair crew was there working and 
had the ground torn up and had material there that 
indicated that they were repairing the pipe. 

Q. Indicated they were equipped to repair the 
pipe, is that right? 

A. They were equipped, yes. 

Q. What about the leak January 21st, 1946, 
Platinum west of Montana? 

A. That’s close as I recall the repair work made 
by Perry the plumber in which he explained to me 
that (interrupted ). 

@. Which he what? A. Explained. 

Q. We don’t care for his hearsay, Mr. Strass- 
berger. Did you see the leak or were you familiar 
with it or know anything about it of your own 


knowledge? A. What’s the date? 

Q. January 21st, 1946? A. No. 

Q@. January 21st, 1946, on Main street at the 
intersection of Platinum ? Ae Wo: 


Q. February 31rd, 1946, on Montana north of 
Aluminum ? 

A. Well, that’s the same location. I have seen 
them work there several times. 

Q. On April 8th, 1946, Placer north of Alumi- 
num? A. Where? [238] 

@. You never saw the pipe? A. No, sir. 
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A. Placer north of Aluminum street ? 

A. I don’t recall that particular one. There was 
some work done there but I don’t know the dates. 

Q. May 26th, 1946, on Platinum at the intersec- 
tion of Colorado? 

A. No, I don’t recall that one. 

Q. April 5th, 1946, Platinum west of Montana? 

A. No, I don’t remember that one. 

Q. October 9th, 1946, Dakota north of 
Aluminum ? 

A. There may have been one there but I don’t 
recall it. 

@. November 2nd, 1946, Montana and Alu- 
minum ? 

A. That’s the same location where they been 
doing a good deal of work there repairing. 

Q. Do you reeall that particularly ? 

A. No, I don’t. 

@. November 3rd, 1946, Main and Platinum? 

AS Wo. 

Q. Idaho north of Gold on December 7th, 1946? 

A. I recall them working there but I didn’t see 
the pipe. 

Q. Do you know they were working on pipe? 

A. Well, they were opening a ditch there and my 
recollection it was the Water Company. 

Q. They might have been taking a valve off for 


all you know? A. They might have been. 
Q. The leak on January 8th, 1947, Placer north 
of Aluminum ? A. No, I don’t remember it. 


Q. January 9th, 1947, Colorado south of Plati- 
num? [239] A. I don’t recall it. 
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Q. January 25th, 1947, Dakota north of Alumi- 
num ? A. I don’t recall it. 

Q@. February 6th, 1947, Montana north of 
Aluminum ? 

A. Well, that’s down that same district I seen 
them working several times. They had quite an 
excavation down there. 

@. You don’t know what the nature of the work 
was? A. No. 

@. March 12th, 1947, Dakota north of Alumi- 
nuin ? A. I don’t remember that one. 

(. Now, referring to gas leaks, Mr. Strassberger, 
were you familiar with any gas leaks prior to 1944? 

A. Not that I can specifically recall. I may have 
some notes of it in my records but I can’t recall any 
at this time. 

Q. Would it help you if I would cite the specific 
instances, locations and dates prior to 1944? 

A. Well, if it’s a question that requires a per- 
sonal examination of the pipe itself to determine 
the kind of a leak I wouldn’t be able to qualify. 

Q. Well, would it require merely observation of 
the pipe? A. What’s that? 

Q. Merely observation of the pipe. Did you 
observe any gas pipe prior to 1944? 

A. If I knew the date of when I testified to that 
explosion I could; I probably could. 

Q. We will come to that later then, Mr. Strass- 
berger. A. I think I got it right here. [240] 

@. With the exclusion of the Placer street leak 
concerning which vou testified are you familiar with 
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any leaks that occurred prior to 1944, excepting that 
one for the moment ? 

A. No, f never paid any special attention to the 
leaks. There had been several explosions but out- 
side of ordinary leaks I paid no attention to it. 

Q. Are you familiar with the gas leak on Febru- 
ary 22nd, 1944, at Platinum and Dakota? 

A. No, I don’t remember it. 

Mr. Maury:, Did you say February 22nd? 

Mr. Finlen: February 22nd, 1944, testified to by 
Mr. Doran. 

Mr. Maury: It wasn’t Platinum? 

Mr. Finlen: Platinum and Dakota. 

112 West Platinum. 

That is Platinum and Dakota street? 

Well, that’s pretty close to it. 

This was 112 West Platinum street? 

That’s right, 112 West Platinum. There was 
an explosion there and I examined the pipes and 
saw them underground and saw them working there; 
the Montana Power Company was working there 
and repairing that gas pipe. 

@. What was the nature of the—describe the 


re ee ie 


pipe repairs ? 

A. Well, I can’t do that. There were men work- 
ing on the repairs very frantically and they had the 
gas turned off when I happened to be there with Mr. 
Maury, and we both looked down and saw the pipe; 
but the extent of damage I can’t tell you what 
it was. [241] 

@. Would you tell the nature of the damage to 
the pipe? 
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A. Well, it was a leaky pipe; it was leaking gas. 

Q. Leaking gas at the point or through a hole 
in the pipe? 

A. I can’t tell you that. I wasn’t a repair man 
and didn’t do any repair on it and didn’t stay there 
long enough. 

Q. Did you stay there long enough to see if it 
was leaking at the joint or elsewhere? 

A. No, sir; I didn’t. 

(). Do you know what the size of the pipe was? 

A. It looked to me about a four or six inch pipe. 
I couldn’t swear exactly; in the neighborhood of a 
six Inch pipe. 

@. In any event that’s the leak at 112 West 
Platinum ? A. Yes, sir. 

@. Are you familiar with the gas leak on Janu- 
ary 17, 1947, reported at 413-415 South Montana? 

A. No, sir. 

Q. And the leak on December 20th, 1944, at 316 
South Idaho? A. 316. At what date? 

Q. December 20th, 1944? 

A. No, I don’t remember that. 

@. And the leak on June 9th, 1945, at 220 West 
Mercury ? A. No, I paid no attention to that. 

@. Now you testified specifically in answer to 
Mr. Maury’s questions regarding the leak at Idaho 
and Porphyry? 

A. The leak at Idaho and Porphyry; yes, sir. 

@. When did you observe that leak ? 

A. I can’t give you the date. 
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®. Was it a water leak? A. Yes. 

Q. What year? 

A. Well, it happened two or there times there 
within the last two years. 

Q. Did you see the pipe? 

A. The ditch was full of water; I ecouldn’t see it. 
The ground was all full of water and was flooded 
running down Porphyry and then down Idaho 
street. 

@. You don’t know the nature of the leak then? 

A. No. 

®. You also testified in answer to Mr. Maurv’s 
interrogation regarding a gas leak on Placer street 
near the Nelson property ? | 

A. I testified it was close to the subsidence north 
of Nelson’s property. 

Q. I believe the adjoining property you said? 

A. I think se. I think the explosion was adjoin- 
ing to the north. 

What was the nature of that leak? 
That explosion ? 
No, the leak in the pipe? 


a a 


T just testified we saw them working on it 
and I don’t know the nature of the opening, whether 
it was a hole through the pipe or what it was; ora 
crack in the pipe. 

@. Was the condition of the pipe you saw being 
repaired due to the explosion? [243] 

A. I don’t think so. I think the explosion was 
due to the leaking of the pipe. 

Q. Describe the pipe? 
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A. Well, I paid no special attention. I said a 
minute ago I thought around four or six inch but 
I am not certain. I didn’t measure it. 

Q. Do you know where the leak was; whether at 
the joint or elsewhere ? 

A. No, I didn’t pay any attention to that. 

@. You don’t know whether it was caused from 
a hole in the pipe or pulling apart of the pipe from 
the joint? A. No. 

Q. Coming back, Mr. Strassberger, to the matter 
of these elevations. Did you at the recess send for 
your records regarding elevations ? 

A. No, I was looking up these other records 
you asked for. 

@. Well, maybe we can get along without your 
records. Did you verify any street elevations when 
you were City Engineer of the City of Butte in the 
area betwen Wyoming street on the east and Galena 
street on the north and Platinum street on the south 
and Jackson street on the west? 

A. I ran a set of levels over taking the bench 
marks as given in the ordinances, the City Ordi- 
nances, and ran a set of levels over an area in there. 

@. Did you verify elevations then? 

A. Ichecked them, yes. 

@. I will ask you whether or not on the trial 
of the case of Robert EK. Ammerman vs. Butte Cop- 
per & Zine Co. [244] et al. tried in this court in 
November, 1945, when you testified as a witness 
whether or not you were asked the same question, 
‘‘Did you verify any street elevations when you 
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were City Engineer in the area between Wyoming 
street on the east and Galena street on the north, 
Platinum street on the south and Jackson street 
on the west,’’ and whether or not you did not reply, 
‘‘Well, I can’t remember whether I did or not’’? 

A. I can explain that. 

Q. JI am asking you whether or not you were 
asked such a question and gave such a reply? 

Mr. Maury: The witness should be shown the 
record. 

A. I understand that. 

The Court: Just aminute. Show the witness the 
record. (Counsel shows witness record.) 

A. I probably gave that answer. May I ex- 
plain it. 

The Court: Yes. 

A. Mr. Finlen is asking technical questions f 
been dealing with for forty-five years and his ques- 
tion does not mean anything to me or any other 
engineer unless said engineer was given a definition 
of what the attorney means by ‘‘did you verify.”’ 
Now you ean earry in a set of levels from the Pacific 
ocean by precise levels and get them into Butte. 
Now there has been two or three such sets. The 
A.C.M. is using one set, the City of Butte is using 
one set, and Strassberger is trying to reconcile the 
other sets. Now the idea of asking an engineer if 
he verified is ambiguous and not at all understand- 
ing tome. When I answered that question that way 
it was the best I could answer and today I tried to 
give you an [245] answer by skimming over this 
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explanation ‘‘Did I verify it.’’ Where do you want 
me to go and, verify it? 

@. In this court a few moments ago you an- 
swered that question in the affirmative did you not? 

A. I tried to give you a sensible answer. 

Q. In the same court at the trial of the Ammer- 
man case you answered that same question in the 
negative did you not? 

A. It could be answered both in the negative and 
affirmative. 

The Court: Strike the answer as not responsive 
to the question. 

A. I don’t understand him and he don’t under- 
stand me. 

The Court: That question is perfectly intelligi- 
ble. He is asking you what you did today and 
sometime in the past. 

A. If I said no, which I evidently did 
(interrupted). 

The Court: As I recall it you didn’t say no. 
From the answer you said you didn’t remember. 
That seems to be the answer of the question given 
at the former trial. Is that correct, Mr. Finlen ? 

Mr. Finlen: The answer reads ‘‘I can’t remem- 
ber whether I did or not.’’ (Page 419.) 

Q. (By Mr. Finlen): Well, Mr. Strassberger, 
you testified you as City Engineer used a certain 
plat during sometime between 1920 and 1922, both 
years inclusive, and that that plat showed certain 
elevations. Is that correct? 


A. I don’t remember. 
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Q. You don’t remember whether the plat did 
show any elevations or not? [246] 
A. {don’t remember what plat vou refer to. 
The Court: Read that question to me Mr. 
Reporter. 
(Reporter reads question.) 


Answer that yes or no, if you gave that testimony 
in this case? 

A. I probably did; I don’t remember. 

The Court: Very well, proceed. 

Q. (By Mr. Finlen): Whether you gave the 
testimony or not, Mr. Strassberger, I will ask you 
now whether as City Engineer during the period 
from and including 1920 to and including 1922 you 
had occasion to refer to a plat showing an area in 
the neighborhood of the Poague residence which 
also gave the elevations? 

A. The only plat I can recall would be sewer 
profiles along that street for reference, or the ordi- 
nance; and they both would be the same. If I 
referred to the ordinances or a profile map I would 
get the elevation of a certain street corner and I 
used that official elevation to run my levels over the 
rest of the area and I would check on other street 
corners as I went along, and that’s what I thought 
you meant by verifying. 

Q. Well now, you did use a certain ordinance or 
plat or map that gave elevations? 

A. Yes, sir. 

@. Did you verify, actually yourself verify or 
take the elevations shown upon that plat or map or 
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ordinance to determine whether or not the elevations 
as given thereon were correct? 

A. Relatively. 

Q. Relatively? [247] 

A. Yes. 


The Court: Strike the answer. That’s not 


responsive to the question. 
Mr. Maury: We except to that. 


The Court: Exception is granted. The question 
as I understand it calls for a yes or no answer. 
He asked whether he did or did not check. 


Mr. Maury: I think the court should judicially 
note that nobody has verified an elevation here for 
fifty years from seacoast up. 

The Court: The court does not judicially know 
that. It may have been done many, many times. 

Mr. Finlen: We want an explanation about that 
because he testified he has verified it. 


(Question repeated.) 


The Court: That answer is ordered stricken. 

A. May I explain what I did. 

Mr. Finlen: You may say whether you did or did 
not do as I asked. 

The Court: if you don’t understand the question 
you may so state. 

Mr. Genzberger: We object to the question as 
complex. 

The Court: Objection overruled. If the witness 
does not understand the question, he can so state. 

A. I don’t understand the question. 
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The Court: What is there about the question you 
don’t understand ? 

A. Your Honor, to verify an elevation,—the 
elevations are given above sea level and even when 
they start out at sea level they assume a certain 
elevation. That’s carried into Butte and the City 
of Butte has adopted a certain [248] elevation for 
the corner of these streets. I assumed that’s right 
and I adopted the elevations as given in the ordi- 
nances and J used those elevations as the starting 
point and checked all the other elevations in that 
area, but to verify I can’t understand how any 
engineer 


Q. Asa matter of fact from your testimony you 
actually never verified the elevation ? 

A. No, I never did. 

Q. That’s all Mr. Finlen been asking you whether 
vou did or didn’t? 

A. I checked the relative elevations of all those 
eorners from the bench mark I assumed as correct. 

Q. (By Mr. Finlen): Did you make any deter- 
mination yourself that the elevations as shown on 
that plat, map or ordinance were correct? 

A. No, I assumed them to be correct. 

@. Now you state that since you were City Engi- 
neer you have actually determined that some of the 
elevations shown on that map, plat or ordinance 
have changed ? A. That’s correct. 

Q. Where did you make any such determination ? 

A. All the way (interrupted). 
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Q. Within the area, Mr. Strassberger, bounded 
by Wyoming, Galena, Platinum and Jackson? 

A. As I can recall without looking at my notes 
I went as far west as Washington, as far east as 
Colorado and north to Silver and south to Gold. 
That’s my present recollection. I ran levels in that 
area on all the [249] street corners, block corners, 
including alleys where they came into the street 
lines, 

@. What elevation in that area shown on the 
map, plat or ordinance that you referred to as City 
Engineer did you determine subsequently to have 
changed? 

A. Will you please read that to me? 

(Question repeated.) 

A. The survey showed that considerable corners 
changed from the official records of those corners. 

@. What corners? 

A. I would have to refer to my notes. 

Q. Are you able to state any elevation that’s 
changed ? A. No, not offhand. 

@. Are vou able to state any corner where you 
found a bench mark? 

A. I assumed a bench mark at the southeast 
eorner of Idaho and Silver and ran several other 
corners to check it and when several corners gave 
approximately the same proper official elevation [ 
assumed that as the elevation to work on. Then it 
became relative between the rest of the elevations, 
the rest of the official elevations and the actual 
elevations I found. 
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@. Did vou find a bench mark at the southeast 
corner of Idaho and Silver streets? 

A. I took the surface of the sidewalk at the 
corner, 

@. Did you determine the elevation there? 

A. JI assumed it as given in the ordinance. 

@. What elevation was given at the sidewalk at 
the corner ? 

A. I would have to look at the ordinance. 

®. Subsequently to looking at the ordinance did 
you [250] determine the elevation at that point? 

A. No, I assumed it; I took it from the 
ordinance. 

@. Did there not come a time when you deter- 
mined the elevation had changed ? 

A. For instance, if the elevation at that corner 
was 555 and the next two or three blocks north and 
south or north and west gave the same relative eleva- 
tion as the official, then I assumed that 555 at that 
corner was correct, and then I used that as my bench 
mark and went through the rest of the area. 

Q. Did you ever actually determine, Mr. Strass- 
berger, that the elevation assumed by you at the 
southeast corner of Idaho and Silver street had 
changed? 

A. It hadn’t changed subsequently, three or four 
months. I used that elevation three or four times 
but what it is today I don’t know. 

Q. Was that sidewalk to which you have referred 
at the southeast corner of Idaho and Silver installed 


Mrs. Nelle Allen Poague 25't 


(Testimony of Edgar J. Strassberger.) 
when the plat or map or ordinance that you referred 
to was made or passed ? 

A. I wouldn’t be able to tell but the City Engi- 
neer at the time should have used the same elevations 
I did to buiid a sidewalk to grade. 

Q. Do you know whether they did or not? 

x, U6. 

@. Can vou te!l me of any change in elevations 
during any period at any point in the neighborhood 
of the Poague property and if so, inform us what 
the change was? 

A. Well, my map of that district will show the 
elevations as I found them to be by actual survey, 
but you can £251] go down on Dakota and Porphyry, 
the south side of Porphyry, and look at the side- 
walk there and without an instrument you can see 
a big change. 

Q. iam asking vou if you, as an Engineer, deter- 
mined any change, and if so what the extent of the 
change was? 

A. Iran levels over like I did a few years ago. 

@. Where, at what point? 

A. All the block corners within the area f 
described a few moments ago. 

Q. Have changed? 

A. A good many of them have changed. [ would 
have to look up the records to tell you the amount 
of inches. 

Q. Could you tell us one particular block corner 
that has changed, and if so the extent of the 
change? 
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A. Well, if I am permitted to guess. 

Mr. Maury: Get vour records. 

@. Iam not asking you to guess? 

A. JI can’t interpret records without looking at 
them. 

@. I am asking you if without looking at your 
office records you could tell us of any change? 

The Court: I think the witness testified several 
times he has records and that he is unable to answer 
your question without reference to his records, so 
I think we better pass that for the time. 

Mr. Finlen: In the interest of time we will 
forego the record and turn the witness over. 


Redirect Hxamination 
By Mr. Maury: 

Q. Mr. Strassberger, did you assume that Mr. 
Plummer, when on the witness stand, was telling 
the truth from his records? [252] 

Mr. Finlen: Just a minute. We object to 
that, 

The Court: Sustained. 

Mr. Maury: ‘This is the witness that has testified 
as to his opinion. 

The Court: Counsel desires to make an objection. 

Mr. Finlen: Objected to on the grounds and for 
the reason it calls for a conclusion of the witness; 
upon the further ground and further reason it 
invades the province of this jury. 

The Court: Sustained. The law presumes the 
witness did tell the truth when he went on the 
stand. 
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@. And when you said that vou believed that 
the majority of these breaks in the water mains 
there were due to subsidence, had you heard the 


testimony of Mr. Plummer? A. Yes, sir. 
@. And had you heard the nature of that 
testimony ? A. Yes, sir. 


Q. As to which of the breaks were telescopes, 
which of the breaks were pulls? A. Yes, Sih. 

@. And which were leaking? 

A. Yes, sir; that’s right. 

@. And was your opinion based in any way on 
that testimony ? A. Entirely. 

Q. Entirely on that testimony. And you heard 
him reading from records that had been made in 
the ordinary course of business of the Water 
Company? A. Yes, sit. 

@. And was your opinion based on those records? 

”~ ‘Vhat’s nicht. 

Q. Now you have been asked as to certain breaks. 
Have you observed breaks in water mains immedi- 
ately south of an escarpment? A. “Vesrsue 

Q. And what escarpment? 

A. The Zaroma-Emma. 

Q. Where does that escarpment start on the east 
as far as you know? A. On the east? 

@. Yes, as far as vou have observed? 

A. Well, close to the Emma shaft; probably a 
little east of the Emma shaft. 

@. Have you observed that escarpment in the 
Synagogue, the Jewish church ? & Yes ir. 

Q. Near the Reynolds & McDowell building? 

= . Wes, .sir. 
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@. Where does that escarpment run going 
westerly ? 

Mr. Finlen: Objected to as improper redirect 
examination; repetitious. 

Mr. Maury: We want to connect that with these 
breaks. 

The Court: It may be improper redirect exami- 
nation and if it is I will permit the counsel to reopen 
direct examination. The objection is overruled. 

@. Have vou the question in mind? 

(Question repeated.) 


A. I think he wants to know the direction west 
of the Jewish synagogue. 

The Court: You better read the question to the 
witness. 

Q. (By Mr. Maury): (Question repeated.) 

A. It runs across Silver street at the north line 
or near the north line of—let me start that over 
again. It runs westerly crossing Dakota street close 
to the north line of Silver; thence diagonally toward 
the church at the southeast corner of Porphyry and 
Montana street, on the south side of that. There are 
several escarpments crossing Montana street in a 
parallel direction. How far do you want me to go 
west? It crosses to the position of the Bernice 
apartments on the west side of Montana street, one 
of the escarpments does; and thence it crosses Idaho 
street at the Morgan property which 1s about thirty 
or forty feet north of Porphyry street; then it 
erosses diagonally toward the northwest corner of 
Idaho and Porphyry at the point where Mr. Finlen 
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asked me several times, or asked me about several 
breaks in the water pine. It crosses the water pipe 
in that location and then it goes southwesterly to 
the old Columbia hospital. 

Q. Now I will ask you if all of the ground south 
of that escarpment and for a distance of 500 feet 
south is of the same level as it was in 1922? 

ae MNomsir. 

Q. And is it plain to be seen that that ground 
has sunk right at that escarpment? 

A. The north side of the escarpment is higher 
than the south side cf the escarpment within a few 
inches. The normal level of the street was on a 
gerade, even grade, and where that escarpment comes 
the south side dropped very perceptibly making a 
steep angle in the pavement. 

Q. Are they successive drops south of that 
escarpment ? A. Yes, sir. [255] 

Q. For what distance, approximately ? 

A. They show more clearly going down Montana 
street than cither Idaho or Dakota until you come 
to a very large one in, I think it’s the 600 block 
on Dakota street. and that’s more than 500 feet below 
the one you speak of. 

Q. Can you tell the court and Jury if the ground 
has settled clear down to Aluminum street from 
that escarpment? 

A. My opinion is that it has. 

@. And is it there to he seen? 

A. Yes, sir; you can find evidence of subsidence. 

®. What is that evidence? 
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A. Broken sidewalks and buildings cracked. 

Mia. Finlen: We object to that as calling for 
repetition. 

The Court: Overruled. 

@. Go ahead. 

A. And evidence of water pipes and gas pipes 
being broken and an explosion down at Aluminum. 

Q. And were all of the points that Mr. Finlen 
asked vou about in that area of subsidence? 

A. Yes. They are in the area of subsidence. 

@. I mean the points of breakage of water mains. 

A, Wressit 

Q. And had vou walked over—or tell the court 
and jury when that subsidence, that escarpment first 
appeared on the surface so far as land which you 
were observing and were familiar with? 

A. Well, the first one that I observed was an 
escarpment crossing Montana street about the south- 
west corner of Montana and Porphyry where the 
Jenson Drug is located [256] and diagonally north- 
easterly crossing Montana street into the Lloyd 
building. It entered the Lloyd building and contin- 
ued northeasterly toward the intersection of Dakota 
and Porphyry. 

®. How close is the intersection of Dakota and 
Porphyry to the Poague property ? 

A. The north boundary of the Poague property 
is ninety feet south of the south line of Porphyry 
street. 

Mr. Dwver: We object as this witness has cov- 
ered the same ground two or three times giving the 
directions and distance and so on. 
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The Court: Overruled. 

@. What was vour answer? 

A. Ninety feet. 

Q. When did you first observe that escarpment, 
approximately ? 

A. I think in 1943; maybe 1942. Along in there. 

Q. Was it there any great length of time before 
vou observed it? 

A. No, I don’t think so. It was a pretty smooth 
Street at the time. 

Q. And was there a fresh break in the earth’s 
surface from Gold street to the Jewish church in 
the Fall of 1944? 

Mr. Finlen: We object to that as leading. 

The Court: Overruled. 

A. Well, subsequent to the one I just testified to 
it could have been in 1944. There was a small break 
at the intersection or north of the imtersection of 
Gold and Jackson streets. It was just appearing. 
In fact I observed it and I thought some child had 
made a mark in [257] the dirt crossing the lot and 
IT went and looked at it and it was just the beginning 
of an escarpment. 

Q. When did that occur? 

A. ‘To the best of my recollection some time in 
1944. 

Q. And then did you observe its course or 
whether it changed or not? 

A. I observed it that time and subsequent to that 
time. At that time I couldn’t trace it over a hundred 
feet coming northeasterly. A little later I found a 
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continuation of that same escarpment going north- 
easterly. 

And then did it remain the same, or change? 
It got very much worse. 

By very much worse ? 

It got bigger. 

It got bigger? A. “Yess sir: 

And how about the upper side corresponding 
with the lower side? 


CObPOPO 


A. The lower side became lower in elevation 
than the upper side. 

Q. Did it then become traceable clear through to 
the Jewish ehureh ? A. It did. 

@. I will ask vou if that escarpment existed on 
the surface any earlier than 1942 in the area that 
you have mentioned from Cold street and Jackson to 
the Jewish church? A. Not to my knowledge. 

Q. Did you walk over it frequently ? 

A. Yes, sir. 

Q. And did you reside close to that area? [258] 

A. I did. 

Q. During all of that time? AS Tdi 

Mr. Maury: I think that’s all. We may want a 
question or two in the morning, vour Honor, but 
at the present that’s all. 

Q@. (By Mr. Maury): Is that escarpment from 
Gold street and Jackson street through northeasterly 
to the Jewish Synagogue observable at this time on 
the surface ? W. Wesmsir. 

@. And can it be observed where it crosses Wash- 
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ington street, Idaho street, Montana street, Dakota 
street and Jackson street ? 
A. Yes, it ean be determined crossing all those 
streets. 
Q. And anyone going there could see it right 
now ? A. They could if they looked for it. 
(Whereupon, an adjournment was taken 
nmi Thursday, April 3rd, 1947, ate 10:00 
o’clock a.m., when the trial resumed with 
Edgar Strassberger on the witness stand for 
further re-direct examination by Mr. Maury.) 


The Court: Proceed, gentlemen, with the trial. 

Q. (By Mr. Maury): Mr. Strassberger, on yes- 
terday you were asked about certain elevations by 
the defendant’s counsel, and whether they had 
ehanged, and you said that you could produce notes 
of the surveys that you had made and that it would 
enable you to testify which elevations had changed 


in the district? mee Phat is rem 
@. Have you those notes here? 
A. Yes, sir. 


Mr. Maury: I believe vou requested this. (Hand- 
ing [259] document to counsel for the defense. ) 

@. Are these the notes, or does this sheet con- 
tain the notes which vou referred to in your testi- 
mony yesterday ? A. It does. 

Q. You may tell the Court if those notes enable 
vou to speak with accuracy what elevations have 
changed in street corners below Silver street, east 
of Montana street, north and including Porphyry 
street and west of Main street? 
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Mr. Finlen: I ask permission to interrogate the 
witness with reference to what elevations appear 
upon the notes. 

The Court: Very well. 


Examination 
By Mr. Finlen: 

@. What original elevations appear upon your 
notes, Mr. Strassberger ? 

A. The official elevations used by the City of 
Butte in determining street grades and sidewalk 
elevations in that district. 

Q. Is the instrument which you are now looking 
at an official City of Butte plat or instrument? 

re ersir: 

@. But one prepared by you? 

A. Prepared by me, yes. 

@. Were any of the elevations as shown to be 
official, or so called official elevations, verified by 
you? 

Mr. Maury: We ask for better meaning of the 
word ‘‘verified.’”? The actual verification means 
starting at sea level and running by railroads to 
Butte. That is, those elevations were made some 
75 years ago, and then they have been used with 
certain bench marks that were [260] attached to 
those original verifications, or first ascertainments 
of elevations 

Mr. Dwyer (Interrupting): We object to coun- 
sel testifying and suggesting to the witness what to 
testify to in this case. 
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Mr. Maury (Continuing): and then the City 
and County engineers and surveyors verified with 
reference to bench marks here in this neighborhcod 
that has been accepted since 1883 or 1884; and there 
is a difference in the meaning of the word ‘‘veri- 
fied.’’ ‘‘ Verified’? may be by sea level or verified 
from government kench marks which are accepted. 

The Court: I think the whole matter was gone 
into at length yesterday, Mr. Maury, and the witness 
has testified that he did not verify any of the eleva- 
tions; that he assumed and accepted as true some 
starting point or bench mark here in Butte and 
worked from that bench mark from which he tecok 
his elevations and measurements. That was gone 
into yesterday and he stated he did not verify the 
elevation since, as I understand the question so put 
by counsel. Is that true or not, Mr. Strassberger? 

ne hat is) correct. 

The Court: Proceed. 

Mr. Finlen: We object to any testimony con- 
cerning the elevations unless they have been actually 
verified by the witness. 

The Court: The objection is overruled. He 
apparently used as a starting point something that 
is taken to be true by the city officials here in estab- 
lishing street levels and grades. [261] 

Mr. Dwyer: There is no evidence in the record 
that these papers now being presented are taken to 
be true by the City. The proper way to prove the 
city records would be by the records themselves, and 
they are available to the attorneys if they wish to 
bring them in here. 
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The Court: JI think you are correct except there 
has been much testimony given with reference to 
city maps and elevations on the city map and there 
wasn’t any objection made at the time; had it been 
that the map itself was the best evidence, the objec- 
tion would be well taken, but now in view of the 
testimony that has been given, it is too late. Proceed. 

Mr. Finlen: That is all. 


Further Redirect Examination 


By Mr. Maury: 


Q. You may tell the Court what street corners in 
that area have changed their elevation since 1922? 


Mr. Finlen: To which the defendant objects on 
the ground and for the reason that it appears from 
the examination thus far that the question calls for 
information predicated upon so-called elevations 
that have not been verified by the witness, and has 
merely been assumed by him to be correct. On the 
further ground and for the further reason that it 
appears that the original elevations concerning 
which the witness might testify are taken from or 
purported to be taken from city maps or plats, and 
that such maps or plats are the best evidence of such 
elevations. 

The Court: Overruled. 

Mr. Finlen: Exception. [262] 

Q. (Question repeated). 

A. You want to know the change in elevations 
in certain blocks in that area? 
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A. Yes, and I asked for the street intersections 
or the corners. 

The Court: Mr. Strassberger, when did you 
make the survey on which you compiled the map? 

A. This survey was made in June, 1943. 

The Court: And was that made by yourself or 
under your direction ? 

A. I ran the instrument and had helpers with 
me. 

The Court: How long after you did the actual 
work on surveying, did you make the map in ques- 
tion ? A. Very shortly after. 

The Court: And you keep notes of your survey 
as you make it? A. Yes, sir. 

The Court: Did you make the plat from those 
notes ? ep Yessir. 

The Court: What have you got to say as to 
whether or not that plat is or is not correct? 

A. The plat is correct. 

The Court: And that it truthfully reflects the 
result of the survey you made and the notes you 
took at the time you were making the survey? 

mot does. 

The Court: Very well. 

Mr. Finlen: It now appears the last survey 
being made in 1943 and prior to the filing of the 
complaint in this action, the defendant objects on 
the ground and for the [263] reason that any change 
shown would only be a change determined prior to 
the filing of the complaint; and secondly, it is in- 
competent, irrelevant and immaterial for the pur- 
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pose of proving or disproving the issues in this case. 

The Court: Overruled. 

Mr. Finlen: Exception. 

Q. (Mr. Maury): Now answer the question. 

A. You want me to read all the elevations in that 
area, or any specific elevations? 

Q. Just read the elevations. I asked for changes 
in elevations starting at Porphyry and Dakota 
street. 

A. Porphyry and Dakota—the official elevation 
as contained in the city ordinance of the northwest 
corner of Porphyry and Dakota street is 617 feet. 
That is above sea level, our elevations as used for 
the City of Butte. 

Q. 6172 

A. Yes, the elevations given on this map are the 
last three figures before the decimal. 617 is probably 
5,617. My elevation shown at the time I made the 
survey 619.71. 

What is the difference in inches? 

That is given in feet. 

What is the difference in feet and inches? 
One foot and 10/100ths of a foot lower. 

. In 1948 then, the official elevation that vou 
spoke of? A. That is right. 

Q. Now you may take the corner—have you got 
the corner of Main and Porphyry and Dakota 
street ? A. Yes, sir. 

@. Have you got three other corners? [264] 

A. Yes, I have all those corners. 


OPoPe 
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Q. What is the difference in the other three 
corners? 

Mr. Finlen: For the purpose of the record, may 
the objections made at the time the last objections 
were interposed by the defendant and the objections 
before that be considered as going to all this testi- 
mony without the necessity of repeating. 

The Court: Very well, the record may show it 
is considered that the defendant objects to each 
question asked to the witness, upon the same 
grounds as those expressed at length in the last two 
objections made by counsel; that the objections are 
overruled and the defendant is granted an exception 
to each of the rulings of the Court. Proceed. 

A. The southwest corner of Dakota and Por- 
phyry Street, the difference of the official elevation 
and the elevation I took is 1.97 feet; one foot and 
97/100ths of a foot lower; the southeast corner is 
a difference of three and 27/100ths of a foot lower; 
the northeast corner is two and 12/100ths feet lower. 

@. The southeast corner? 

A. I gave the four corners. 

Q. Have you any notations there on Gold and 
Dakota street? 

A. No, I have not. I have the official on Gold 
but I didn’t run that far down at that time. 

Q. Have you notations on Silver and Dakota? 

ee WES) "SIL. 

Q. What if any change in elevation from. the 
official elevation did you find there in 1943? [265] 

A. Beginning at the northwest corner of Silver 
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and Dakota, the change is 32/100ths of a foot; about 
four inches higher. At the southwest corner is 
598/100ths of a foot lower; about seven inches. 

@. And at the other corners? 

A. At the southeast corner is 72/100ths of a 
foot; about nine inches lower. At the northeast 
corner it is very close to the official elevation. The 
official elevation there is 642 and my elevation is 
641.93; that is 7/100ths of a foot greater. 

Q. And there would be no appreciable differ- 
ence ? 

A. No; you could probably pick it up where the 
rod was moved one way or the other. 

Q. That would not be regarded as any change? 

A. No, I wouldn’t say there was any change 
there. 

@. Have you any data there as to the elevation 
at Montana and Porphyry? 

A. Just at the northeast corner of Montana and 
Porphyry. 

Q. What if any change? 

A. The difference in elevation there is 28/100ths 
of a foot; that would be about three inches it showed 
at that time an increase higher than the official ? 

Q. It showed higher than the official ? 

A Thatisticit 

Q. Have you other elevations there in that area? 

A. <At the corner of Porphyry and the alley— 
wait a minute. I gave you the wrong one—the point 
I gave you there was Idaho and Porphyry. 

Q. I wish Montana and Porphyry? [266] 
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A. I made a mistake; I gave you the four cor- 
ners on Montana. 

(). Give the four corners of Montana and Por- 
phyry ? 

A. he difference in elevation of the northwest 
corner of Montana and Porphyry is a sinking of 
04/100ths, about four or five inches. The southwest 
corner of Porphyry and Montana is lower 43/100ths 
of a foot, that is about five inches; the southeast 
corner of Montana and Porphyrv has quite a 
change. The official is 628 and I got 625.93. There 
is two and 7/10th of a foot—two and 7/100ths of 
a foot. 

®. Do you recall and can you fix that corner 
by a building that was there? 

A. That is where the Lloyd Building was dam-- 
aged and torn down. 

Q. Now, the southwest corner—the other cor- 
ners? 

A. The northeast corner, at the northeast corner 
there was a subsidence shown in the sidewalk, one 
part of the sidewalk was like this desk (indicating), 
and right at the actual corner it dropped down. I 
took both elevations and compared it with the 
official elevations. The official elevation is 632 and 
the high point is 630.96, and is a foot and 4/100th 
lower than the official; and the lower point is one 
foot and 34/100ths feet lower than the official. 

Q. How close is that to the Klla Poagne property 
and in which direction ? 

A. The Ela Poague property lies southeasterly 
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I would say about,—well it would cross Porphyry 
street to Dakota. This map doesn’t give the dis- 
tance of the [267] street, but it is a block east and 
three lots south of the last corner I gave. Pardon 
me—it is a block east and 170 feet south to the 
north line of the Poague property, at the east end 
of the Poague property. 

Q. From the Lloyd property you spoke of? 

A. No, I gave it to you from the Lloyd property; 
I gave it to you from the northeast corner of Mon- 
tana and Porphyry. The Lloyd property is the 
southeast corner. 

Q. I wish the distance from the southeast corner. 
I was mixed up. 

A. Well, it is closer to the Lloyd property. 

Q. Mr. Strassberger, yesterday afternoon vou 
spoke, in answer to Mr. Finlen, of an escarpment 
crossing the street below the Poague property ? 

A. Wes, sir 

@. Have you a photograph of that escarpment? 

A. Yes, sir. Well, I wouldn’t say it was of that 
escarpment. It was the sidewalk where the escarp- 
ment was under. 

Q. Is this the photograph? A, @iteis. 

Mr. Maury: We offer it in evidence. 

Mr. Finlen: We object to the photograph on 
the ground and for the reason it is too remote; 
there is no showing where it is. On the further 
ground and for the further reason that it is im- 
proper redirect. 

The Court: Well, I think that portion of the 
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objection ‘‘there is no showing where it is’’ is well 
taken. 

Mr. Maury: I’ll further identify it. 

Q. Mr. Strassberger, of what point is that a 
photograph? [268] 

A. That is a photograph at a point, the building 
number is 524 South Dakota street. It is the block 
below the Poague property. 

Q. And on the same street ? 

A. On Dakota street, yes sir. 

Mr. Maury: We offer it. 

The Court: The time of taking the photograph 
should be fixed. 

Q. (Mr. Maury) When, approximately, was the 
photograph taken? 

A. That was taken June 27, 1943. 

Mr. Finlen: We renew our objection and the 
further objection that it shows a condition prior 
to the filmg of the complaint in this action. 

The Court: The objection will be overruled and 
the exhibit admitted in evidence. 

(Plaintiff’s Exhibit No. 27, a photo of build- 
ing at 524 So. Dakota St. taken June 27, 1948, 
was here received in evidence. The same will 
be certified to the Circuit Court by the Clerk 
of this court). , 

@. Have you noticed any change in elevation 
nearer to the Poague property than those you have 
mentioned ? 

A. I testified the different elevations of the 
southeast corner of Porphyry and Dakota which 
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would be about 90 feet north of the Poague prop- 
erty; that is 90 feet north of the east end of the 
Poague property. I also took the elevation at the 
alley, which would be also 90 feet north of the rear 
end of the Poague property, and the elevation 
crossing the alley. 

@. What were the changes in those elevations? 

A. Taking the southwest corner of Dakota alley 
and Porphyry street, using the city system of 
naming the alleys as the alley east of the street— 
no, west of the street—! am giving as Dakota alley. 
The difference there is a sinking of two and 
14/100ths feet across the alley, the point 60 feet 
north of the rear end of the Poague property, 
which is the southeast corner of Porphyry and 
Dakota alley. There is a difference there of three 
feet, a sinking of three feet. 

Q. What direction is that point from the Emma 
shaft? 

A. ‘The Emma shaft is northeasterly a little over 
one block north and about a block—it is about a 
half a block east of Dakota street. 

@. And how far is that point from the Poague 
property and what direction? 

A. Well, I would assume that to be between five 
and six hundred feet northeasterly. 

Q. Of the Poague property ? 

A. Of the Poague property. That is the Emma 
shaft. 

Q. I am talking about this pomt on the map 
and not the mma shaft. 
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A. I testified one point on the alley was 90 feet 
north of the Poague property, directly north along 
the alley line, and the other point was on the alley 
line, crossing the alley. They both would be within 
100 feet of the rear end of the Poague property 
on the alley. 

Mr. Maury: That is all, take the witness. 


Reeross Examination 
By Mr. Finlen: 

Q. By whom were these so-called official eleva- 
tion [270] established ? 

A. I believe they were established by the City 
Council. 

@. Did the City Council do the surveving? 

A. No, I don’t think so. 

Q. Well, that’s what I am directing your atten- 
tion to. Who determined the elevations? 

A. I don’t know. 

Q. Do you know whether it was the engineer 
or not? A. I don’t know who he was. 

Q. When were they determined? 

A. I would have to look up the ordinance to 
determine that. 

Q. Can you determine it from the ordinance? 

A. I imagine the ordinance would show the 
passage of some ordinance that dealt with the offi- 
cial elevations. 

Q. Lam not talking about the passage of the 
ordinance. I am talking about the time that the 
elevation was determined by the person who deter- 
mined it. A. The time it was determined ? 
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Q. Yes. A. Well, it was prior to 1920. 

Q@. How much prior? 

A. I don’t know. I don’t know when it was 
established. 

@. Probably 75 years ago, would vou say? 

A. Well, I can’t tell. 

Q. Can you tell whether the elevations as deter- 
mined were correct ? 

A. J assume them to be correct. 

Mr. Finlen: I ask that the answer be stricken 
and [271] the witness respond to my question. 

The Court: Yes, the answer will be stricken. 
Answer it yes or no. A. Wo. 

®. Now, let us take the first elevation at the 
northwest corner of Porphyry and Dakota street. 

A. Yes, sit. 

Q. Where the so-called official elevation differed 
from the elevation as assumed or determined by 
vou In 1943? 

A. Yes, sir. What is the question? 

@. I am merely directing your attention to it 
prelimimarily. 

A. The northwest corner of Porphyry and 
Dakota street, yes, sir. 

Q. At what point on the northwest corner of 
Porphyry and Dakota street was the elevation de- 
termined in the so-called official determination ? 

A. At the intersection of the property lines. 

@. At the intersection of the property line? 

A. Yes, sit. 

@. Is there a bench mark there? Ac ING 
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Q@. And was there a bench mark there at the 
time you determined the elevation at that point? 

A. No, si. 

Q. How do you know that the person or persons 
who made the so-called original determination of 
elevation used that pomt if they left no bench 
mark ? 

A. The sidewalk was graded, the ground was 
graded; [272] the cement sidewalk was put in 
usually to grade by the City Engineer. 

Q. If you don’t know when the original so- 
called official determination of elevation was made, 
how do you know that the sidewalk was there when 
the elevation was determined ? 

A. I don’t know positively that. 

Q. You don’t know at all, do you, Mr. Strass- 
berger ? 

Mr. Maury: Objected to as argumentative. 

The Court: Sustained. 

Mr. Finlen: Well, he doesn’t know positively. 

The Court: Well, if he doesn’t know positively, 
he doesn’t. That is the answer to the question. 

@. (By Mr. Finlen): Let us go to the eleva- 
tion concerning which you testified, the southwest 
eorner of Porphyry and Dakota street. 

A. I could give the same answer to all of them. 

Q. You don’t know the point of determination 
of the elevation at any of the points concerning 
which you testified, by the person or persons who 
made the so-called original determination 2? 
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A. Yes, I know the points, but I understood you 
to ask if there was a bench mark left there. 

@. What point did the person or persons who 
made the determination of the southwest corner of 
Porphyry and Dakota street use? 

A. The southwest corner of Porphyry and 
Dakota—now please repeat the question? 

@. What point did the person or persons who 
made the so-called official survey use at the south- 
east corner of [273] Porphyry and Dakota streets? 

A. I assume he used an intersection of property 
lines. 

But do vou know whether or not he did? 
No, only the record shows that he did. 
What record? 

The ordinance and the City maps. 

What ordinance ? 


> o> OPS 


The ordinance that adopted these elevations 
as official elevations. 

@. Are you referring to Ordinance number 130? 
(Handing document.) A. Yes, that is right. 

@. What is there in that Ordinance that shows 
what point, at what point on the southwest corner 
of Porphyry and Dakota street the so-called official 
elevation was determined ? 

A. Why the City Engineers including myself, 
always use the intersections of the property lines 
as the point referred to in this ordinance where it 
says the northeast or northwest o1 southeast or 
southwest corner of any of the particular streets. 
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@. In other words, you assumed that that was 
the point used without knowing? 

A. Well, it is the custom. 

Q. That is your custom and assumption, is that 
correct ? 

A. ‘That is all the custom I know of interpreting 
their maps and elevations. 

@. What was the custom when the origmal or 
so-called official determination was made? 

A. I wasn’t there when it was made, but that 
is my [274] interpretation, when they adopted the 
elevations they adopted at the intersection street 
lines. 

Q. If you were not there, then, why do you sav 
it was the custom? 

A. Well, I practiced civil engineering in the 
City of Butte for forty years and I made very 
many determinations for grade to build and erect, 
and that is the custom. 

@. Will you answer my question? 

Mr. Finlen: I ask that the answer be stricken. 

The Court: The motion will be denied. 

Q. Mr. Strassberger, do you know that the 
grade at any poimt concerning which you testified 
with reference to checking or verifying so-called 
official elevations was the same at the time vou made 
your checking as it was at the time the elevation 
was, as you would eall it, officially determined ? 

Mr. Maury: We object. He testified that all 
of them have changed; he has testified that all ex- 
cept one is changed. 
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The Court: That would be an answer to this 
question then, if that is a fact. That is what the 
counsel is asking him, as to whether or not there 
has been a change. I’ll overrule the objection. 

A. Before making a test on those blocks, I ran 
preliminary levels. 

The Court (Interrupting): Just a minute: 
You were not asked about this. The question is 
whether or not there has been a change in grade 
or elevation from the time it was officially estab- 
lished. [275] A. Yes, there was. 

Q@. (By Mr. Finlen): How do you know that 
if vou didn’t verify the official elevation ? 

A. J assumed the elevations of the block corners 
as established and adopted by the ordinances to 
be the official elevations, then before making a 
survey over the entire area I checked a number of 
blocks to see if the relative elevations agreed or 
checked, and when I found a section of that area 
where the subsidence was at a minimum and the 
various points checked that elevation, I assumed 
that particular block corner as correct and used 
that one point for the entire survey of that district. 
All the elevations are based on that particular 
point. 

Q. Well, vou didn’t know that the elevation had 
changed except by assuming that the so-called offi- 
cial elevation was correct ? 

A. Well, it is more than assuming. I checked 
the neighboring elevations to prove to myself it 
was correct. 
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Q. Did you prove to yourself that the original 
elevation was correct, or so-called official elevation 
was correct ? 

A. So far as that part of the area is concerned, 
yes. 

Q. Whai official elevations did you find to be 
correct ? 

A. At the southeast corner of Idaho and Silver. 

Q. The southeast corner of Idaho and Silver, 
Mr. Strassberger ? A. Meson 

Q. That is the area that used to be known as 
Buffalo Gulch, is it not? 

A. I don’t think so. I think Buffalo Gulch is 
a [276] block and a half east of that point. 

Q. Well, directing your attention to that point. 
is there a cement sidewalk there now? 


A. Which point do you mean? 

Q. The southeast corner of Idaho and Silver? 
ee Yes; sit. 

@. A concrete sidewalk? i, “Mes, Sit 

Q. 


Does that conerete sidewalk extend to the 
corner of the property line? 

A. It is on the property lines. 

Q. Did you take your elevations at the top or 
upper surface of the sidewalk? A. Yes, sir. 

Q. Do you know whether or not the sidewalk 
was in place there when the so-called official eleva- 
tion was determined ? A. No. 

Q. Mr. Strassberger, I believe I asked you, but 
in case I have not, what is the date or what are the 
dates of the determination of the so-called official 
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elevations. I am not talking about the passage of 
the ordinance now. I am talking about the date the 
person or persons who made the determination, or 
arrived at their determination. 

A. I don’t know when they were first made. 

Q. Showing you what has been marked for iden- 
tification as Defendant’s Exhibit 28, is this sheet 
concerning which you testified and used by you in 
testfiying with reference to changes in elevations? 

Ae Mies, suai] 


q. And it was prepared by vou? 

A. It was. 

®. And so far as you know, is true and correct? 
A. Yes, sit. 

Mr. Finlen: If the Court please, we offer in 


evidence what has been marked for identification 
as Defendant’s Exhibit 28. 

Mr. Maury: We have no objection to it. 

The Court: Very well, the exhibit will be re- 
ceived in evidence without objection. 


(Defendant’s Exhibit No. 28, a chart show- 
ing street grades, ete., was here received in 
evidence. The same will be certified to the 
Cireuit Court by the clerk of this court.) 


Mr. Finlen: And we ask leave that defendant 
may refer to it or show to the jury at any subse- 
quent time. 

The Court: It may be referred to by either 
counsel at any time during the progress of the trial. 

Mr, Finlen: ‘That is all. 
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Redirect Examination 
By Mr. Maury: 


Q. My. Strassberger, are those changes in ele- 
vation visible to the eye and can be seen at the 
present time? 

Mr. Finlen: Object to that as calling for repe- 
tition. 

The Court: Sustained. 

Mr. Maury: That is all. 


(Witness excused.) [278] 


WILLIAM A. O’KELLY 


called as a witness on behalf of plaintiff, being duly 
sworn, testified as follows: 


Direct Examination 
By Mr. Maury: 


Q. Mr. O’Kelly, please state your name to the 
court and jury? A. William A. O’Kelly. 

Q. What official position do you hold with the 
Anaconda Copper Mining Company ? 

A. Chief mining engineer in Butte. 

Q. And by ‘‘Butte’’ you mean the entire Butte 
district ? A. Yes, sir. 

Q. It would extend to anywhere in Silver Bow 
County ? A. Yes, sir. 
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Q. How long have you held that position? 

A. Since 1935. 

@. And before that, were you employed by the 
same company ? A. I was. 

Q. How long, Mr. O’Kelly, and in what capacity ? 

A. I was employed since June, 1910, in various 
capacities of miner, sampler, mining engineer, 
geologist, assistant chief mining engineer. 

@. And during that time, Mr. O’Kelly, have you 
been familiar with the Emma Mine? 

A. I have been familiar with the Emma Mine 
intimately since about 1932. 

@. And previous to that had you been down 
underground through the mine on work? 

Yes, I have. [279] 

At frequent intervals ? 

Not prior to that frequently; occasionally. 
And since 1932 frequently ? 

Yes. cue 

yr. Maury (Addressing counsel for defendant) : 
I take it you will agree that Mr. O’Kellv’s qualifi- 
cations to testify as an expert are sufficient. 

Mr. Dwyer: Considered so, an expert mining 
man and expert engineer. I thought you might be 
calling him in some other capacity. | 

Mr Maury: No, not now. 

Mr. Dwyer: We will admit Mr. O’Kelly’s quali- 
fications as a mining engineer, geologist, and ex- 
perienced in the operation of a mine. 

The Court: Let the record so show. 


aroOre & 
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Q. (By Mr. Maury): How deep is the shaft 
on the Emma Mine, just approximation ? 

A. It 1s 50 feet or more below the 1600 level. 

Q. And when did the work arrive at the 1600 
level, approximately ? 

A. I think around 1915 or 1916; I would not 
be sure about the date; I would have to look that 
up. 

Q. Mr. O’Kelly, ean you tell the jury what a 
stope is? 

A. A stope is an excavation between levels on 
the vein. 

@. Have progress maps been kept that were 
correct of the work done since 1915 in the Emma 
Mine? A. They have. 

Q. And through the Emma shaft? [280] 

A. Yes, sir. 

Q. There is another mine connected with the 
Emma called the Travonia or Travoni; or does 
anybody know which it is? 

A. Yes, I know it is Travonia. 

®. Ave there underground connections between 
the Travonia and the Emma? A. There are. 

@. And when were they driven, the first of 
them ? 

A. The connections were driven since 1942, I 
believe. 

Q. What company has been working the Emma 
Mine since 1917? 

A. The Anaconda Copper Mining Company. 

Q. And what company has been working the 
Travonia since it opened? 
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A. The same company. 

Q. The Travonia had been worked many years, 
and probably it was the first quartz mine opened 
south of Walkerville? 

A. I believe it was worked by the Clark interests 
at one time. In recent years it has been worked by 
the Anaconda Copper Mining Company. 

@. And by ‘‘recent years’? you mean what? 

A. Since 1940 or thereabout. 


(Recess. ) 


Q. (By Mr. Maury): Mr. O’Kelly, since 1917 
the underground workings in the Emma Mine have 
been exposed to air? 

A. Certain portions of them. [281] 

Q. So far as they have been made. I mean the 
mine has never been allowed to fill with water? 

fg NO. 

(. What effect has air on mine timbers ? 

A. Depending on the moisture content; moisture 
and warm air will change mining timbers. 

Q. And by ‘‘warm’’ what degree of heat is 
classed warm ? 

A. Well, ground heat at that elevation would 
be enough, unless it were ventilated mechanically, 
or by man. 

@. And at times the Emma Mine has been 
worked ? 

A. ‘The Emma Mine has been open and been in 
operation continuously. 

@. Has been worked at all times? 
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A. There has been work at all times to some 
extent. 

Q. Ever since it was opened? A. Yes, sir. 

Q. Mr. O’Kelly, are the stopes all timbered in 
the Emma Mine so far as you know? 

A. I know they have been timbered. 

@. What kind of timbering is used in stopes? 

A. Various systems of timbering are used. The 
principal method in use at the Emma would be the 
square set timbers in which the timbers are about 
ten by ten timbers which are placed in the mine 
with the height of about eight feet to the square 
area of about five and one-third feet. 

@. Are those timbers dressed chemically ? 

A. Some of them are. 

Q. When did you commence dressing chemi- 
eally ? A. I couldn’t say just the date. [282] 

Q. Approximately ? 

A. Approximately 25 years ago. 

Q. Are all mining timbers dressed since then, 
dressed chemically ? 

A. No, a very small proportion are dressed 
chemically ? 

Q. Are timbers in the stopes in the Emma Mine 
dressed chemically ? A. No. 

@. What kind of timbering is used, pine or fir? 

A. Usually fir. 

Q. And the longer those timbers are exposed to 
the air, the more apt they are to disintegrate ? 

A. The timbers in the stopes are not exposed to 
air for a very long period, because filling is intro- 
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duced and they are then cut off from the action 
of the air. 

@. And the wider the vein of ore that is taken 
out, the less filling is mined as waste, is it not? 

A. No, I wouldn’t say that. 

Q. For instance, the aim is to take out all the 
ore that is merchantable in the mine as you go 
along? Ay hathas Tigh. 

@. And the wider the ore body, the less waste 
is blasted down? 

A. In stopes? 

Q. Yes. 

A. No, I would say the greater proportion of 
waste is blasted down. 

Q@. Can you tell us how deep in the workings 
from the Emma extend down the vein toward the 
south? [283] 

A. The 2100 level is the bottom level of the mine 
and this is connected by a winze from the 1600 level 
of the Emma Mine. 

Q@. And the mine has been worked down a vein 
as far as the 2100 foot on the incline of the vein? 

A. Approximately the 2100 level; sometimes it 
is not exactly the distance. 

@. And have progress maps been kept of that? 

A. They have. 

@. You may describe to the court and jury the 
method of keeping the progress maps? I mean the 
manner of making the progress maps. 

A. I think I understand. It is an important 
operation to keep the progress records, if I may 
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explain. The engineers are required to go under- 
ground and map accurately all excavations. The 
maps of those excavations are correlated with sur- 
veys of the underground workings by transit. ‘The 
sketches are then brought into the office and platted 
on maps which represent every eight feet or ap- 
proximately that in elevation over the entire prop- 
erties of the company. 

Q. And every effort is made to make correct 
progress maps, is 1t not? 

A, They are correct. 

Q. And those maps are then kept by you or in 
your department ? A. Yes, sir. 

Q. And you have given of the underground 
workings to Mr. Strassberger correct maps as to 
the progress of the workings in the area that were 
called for? [284] A, That 15: mighit: 

Q. In September of 1945 did you notice a change 
in the surface of the earth near a corner of Gold 
and Jackson street? 

A. I can’t recall the date. I think it was about 
that date when I noticed a change in the street 
where there was a break oceur, and the south por- 
tion of the street was lower in relation to the north 
portion along that plane. 

Q. Now that has been called by you an esearp- 
ment? A. Yes. 

Q. So far as you know, that escarpment had 
not existed there previous to 1945? 

A. No, it had not. 

Q. And when you saw it there, was it evidence 
of a new and recent change? A. It was. 
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Q. Was that escarpment traceable to the north- 
east ? me Wes 

Q. Can you give the general outline of that 
escarpment as you could trace it on the surface? 

A. Well, it could be traced in an almost straight 
line with shght deviations between that point and 
a point m an alley at the east side of the Jewish 
synagogue between Dakota and Colorado and north 
of Silver. 

Q. Can you tell us where Nellie Poague’s prop- 
erty 1s? 

A. Yes, I have examined her property. 

@. Is that esearpment which you spoke of north 
of her property? [285] 
It is north of her property. 
How far north? 
T would say about a block and a half. 
And by a city block, does that mean 300 feet ? 
300 feet or perhaps 450 feet, more or less. 
What caused that escarpment ? 


Po Pro ro 


That escarpment was caused by movement 
of the middle fault, which is a large fault in this 
district that traverses the entire mining area, and 
the fault moved and caused the escarpment. 

@. And what caused the movement of the fault? 

A. Well, I can’t say what the total cause was, 
but my opinion is that mining in the Emma vem 
along which the fault runs had caused at least some 
of this movement. 

Q. From Jackson and Gold through to the alley 
by the Jewish Synagogue ? A. Yes, sir. 
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Q. And have you found evidence of movement 
further south on Dakota street? 

A. There is evidence to the eye of other escarp- 
ments along planes of movement south of that point 
on that line of movement. 

Q. And how far to the south of Nellie Poague’s 
property ? 

A. Well, I can’t say except that possibly the 
600 block, which would be Aluminum street. 

Q. And the Webster School faced Aluminum 
from the north? A. Yes. 

Q. Did that escarpment extend from the region 
of the [286] Webster School northeasterly towards 
Main street? A. No. 

Q. Which was does it go? 

A. Approximately east and west, I would say. 

@. How many escarpments have you noticed to 
the south of the escarpment that we speak of from 
the corner of Gold and Jackson to the alley by the 
Jewish Synagogue? 

A. Well, just one escarpment along that line. 

Q. I say, how many to the south of that have 
you noticed ? A. I couldn’t say. 

@. More than one? A. Yes, several. 

Q. And when, approximately, did those eseaip- 
ments first arise ? 

A. I first noticed them in 1941, and first noticed 
the one along the middle fault at that time. 

Q. And what did you observe and where was 
it you first noticed it? 
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A. I first noticed it on Montana street between 
Silver and Porphyry near the Sullivan Tin Shop. 

Q. And that was the escarpment of Gold and 
Jackson street to the alley, was it not? 

A. Yes. 

@. When have you noticed other escarpments 
south of that? 

A. Well, the second one that I remember was 
the one at Dakota street and Porphyry, the north- 
west corner of Dakota and Porphyry. [287] 

Q. How close would that be to the Nellie Poague 
property ? 

A. 150 feet north of the Poague property, I 
should say. 

@. And when did you notice the one south of 
the Poague property first? 

A. In the 500 block on Dakota Street I think 
in 1942 some time, I first noticed that one. 

Q. And how did those dates correspond with 
the progress of work in the Emma mine, or in the 
Travonia Mine? 

A. Those escarpments were observed almost 
simultaneously with the work mining the manganese 
ore for the war effort. 

And that would be about 1941, 1942 or 1943? 
Thats water 

Or 1944 and 1945? 

Yes, sir. 


Spore 


And those escarpments were they caused by 
that mining? 
A. I think they were. I think they were planes 


Mrs. Nellie Allen Poague 295 


(Testimony of William A. O’Kelly.) 
of movement along the faults on veins and bounding 
blocks of the movement. 

Q. And you spoke about fault planes running 
along the Emma vein from Gold Street and Jackson 
to the alley east of the Jewish Synagogue? 

m. Wes, sir. 

Q. Does that fault plane dip under the Nellie 
Poague property ? 

A. I can’t say that. It has a dip but just how 
far [288] south I know it to be, it is difficult for 
me to say. 


Q. What is the dip of that fault plane? 

A. Well, I can’t say that, Mr. Maury. 

@. Can vou by data tell us what that dip is? 
A. I could find out. 

Q. That is what I mean. Can you find out and 


let us know this afternoon? A. Yes. 

@. And the dip does not vary, does it? 

A. Yes, it does. 

Q@. Where does it vary? 

A. Well, all veins and faults vary in dip.. 

Q. IJ wish you would find out the general course 
of the dip and average dip of that fault from a 
point on Dakota Street near Silver. You can do 
that? A. Yes. me. 

@. And tell us what the dip is to the south? 

A. Yes. 

Q. Now, is a fault characterized by slick 
material ? 

A. It is characterized herem Butte by a clay 
gouge. 
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@. Can you give us any idea of the volume or 
width of the clay gouge? It differs on different 
faults but on that fault. 

A. In the middle fault it would aggregate from 
perhaps eight, ten or twelve inches of gouge 
altogether. 

Q. A fault is not caused by any physical mining 
of the Anaconda Company, is it? It is a natural 
thing. 

A. Not a geological fault. 

Q. This is a geological fault. I am not talking 
about human faults or anything like that, but a 
geological fault. 

The Court: You might explain to the jury what 
a fault is. 

Mr. Maury: Yes, that should ke explained. 

A. The crust of the earth is composed of blocks 
of solid material for some distance down and some 
geologists have indicated a depth as much as fifty 
miles for the big earth faults. The earthquakes are 
caused by a movement of those blocks on the earth’s 
erust, and the slippage may be anywhere from 
fifteen to twenty feet between two blocks of the 
earth’s crust, and that would cause a major 
disaster. 

Q. Was the slippage of the San Francisco earth- 
quake in 1907 but six feet? 

A. No, it was a maximum of fifteen feet. 

Mr. Finlen: This is very interesting but I don’t 
see what it has to do with the ease. 

The Court: Very well, proceed. 
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A. (Continuing) Along those planes of move- 
ment between blocks of the earth’s crust are what 
we call fault planes and those fault planes are 
characterized in the granite by clay, that is formed 
by a slippage between those planes underground 
and where you run across a clay slip you always 
know one block has moved in relation to the block 
on the other side of clay slipping. 

Q. Is it a grinding instead of slipping? 

A. Slipping and grinding of the material and 
particularly the granite will cause clay, while in 
some material it 1s not formed, it is formed in 
Butte in the [290] Butte granite because clay comes 
from the materials out of which granite is com- 
posed. 

The Court: Mr. O’Kelly, when vou refer to a 
fault, does that mean the resultant position of the 
earth after the shppage has occurred? 

A. That would be the effect of the fault. 

The Court: That would be the effect of the 
fault? A. Yes, sir. 

The Court: And that is the visible effect? 

A. The effect of the fault would be the appear- 
ance of the gouge with the clay slip; and J might 
state that in the Continental fault which moved 
about fifteen hundred feet which made 25 feet of 
slip; that is the gouge size of the fault is the width 
of the clay vou meet underground when you meet 
plane movement. 

Q. (By Mr. Maury): The Continental fault is 
the thing that looks like an old stage road going 
over the hills to the south? 
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A. No, that is the third time that I corrected 
you on that. That is a dyke and that is not a 
fault. 

@. Well, where is the Continental fault? 

A. Just south of that, or west of it, rather. 
~Q. Mr. O’Kelly, you must correct me at all 
times when I don’t know anything about the sub- 
ject. Is the granite in Butte solid or has it joints? 

A. All the granite has joints. 

Q. About how close together are those joints 
in the granite of the Emma Mine? 

A. I couldn’t say. 

(). I mean, of an average, are the joints within 
a [291] foot or two feet of each other? 

A. In some places, and other places might be 
five or six feet apart. 

@. The granite then is not what you eall a 
solid mass but has riffs or seams in it? 

A. If you would drill through it, you would 
consider it solid because the joints or seams ave 
sealed with mineralization as a rule. 

Q. But you never saw a piece of granite that 
is five cubic feet in each direction? 

A. You see very large blocks of granite in the 
area around Butte. | 

Q. But I mean in the mines of Butte, you 
never take out a piece of granite five cubic feet? 

A. Yes, quite often. 

Q. But the average is much less? 

A. The average is less. 
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Q. Do the solids flow under sufficient pressure ? 

A. Well, it is said they do. 

Q. That is accepted by the engineering fra- 
ternity ? A. I think so, yes. 

Q. As a truth? A. Yes. 

Q. How many tons or pounds would be in a 
eubic yard of granite, approximately? 

A. It runs in Butte about 12 cubic feet per ton 
in solid form. 

Q. And as a mine grows deeper, the weight upon 
the timber increases, doesn’t it? 

A. No, I don’t think so. [292] 

Q. You don’t think that it is subject to pressure 
and greater pressure? 

A. Not in Butte; I haven’t observed that in 
Butte. 

Q. Have you noticed that your stopes cave when 
left ? 
If they have not been filled. 
They do cave? 
If they haven’t been filled. 
What causes that caving? 
Primarily, it is caused by the action of the 
air on the portions of the walls or sides of the 
excavation that has been shattered by blasting. 


pe te 


Q. When the ore, or material, whatever it 1s, 
is removed close to a fault, 1s there a tendency 
of the material above to slip down into the exea- 
vation ? A. That is right. 

@. And that really is what caused that escarp- 
ment from Gold Street to the alley, is it not? 
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A. My opinion is that it caused part of it. 

Q. That it was a contributing cause? 

A. Contributing factor. 

Q. Mr. O’Kelly, the area affected by under- 
ground mining is not always in a vertical direction, 
is it? 

A. Weil, I would say 16 was  primamly mr & 
verticai direction. It is gravity which causes move- 
ment; it is the weight of the material. 

Q. Primarily, but I am talking about the result 
of underground mining in a vein. The surface area 
affected 1s not always vertical above the excavation, 
is 1t? 

A. Areas could be affected that are not vertically 
over the openings, that is true. [293] 

Q. There is an area affected at the Columbia 
Hospital by underground workings from either the 
Emma or Travonia? A. Yes. 

Q. And the underground workings are not ver- 
tically under the area affected at the Columbia 
Hospital, are they? 

A. No, but the fault is under that or runs 
through it. 

Q. The fault runs through right at that point? 

A. Yes. 

@. And the mine workings are how far to the 
south vertically of that point? 

A. I would say around 300 feet. Is that what 
I said before? 

@. No, 250 feet. 

A. Well, I'll make it 250, then. 
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@. And they are on the 300 level? 

A. That 1s below the 300 level. 

Q@. Would vour mind have been fresher some 
year or two years ago? 

A. You said how far is the first workings? 

Q. Yes. A. They are on the 300 level. 

Q. And the first workings on the 300 level wouid 
be 250 feet south of the effect at the Columbia 
Hospital ? ine Yes, sin: 
And the other workings were below the 300? 
There was no stoping above the 300. 
There was no stoping above the 360? { 294] 
No. 
And it was caused by mining there at the 
300 level? 

A. It was caused by movement of the middle 


OFrore 


fault which I think was partially caused by the 
mining below. 

Q. And the mining was from 300 down? 

mee Yes, sir 

@. he levels are substantially 100 feet apart? 

A. Well, they are not, but for the purpose of 
illustrating the matter to the jury, they could be 
called that. 

Q. They are sometimes 125 feet? nm. Wes. 

(). And sometimes 90 feet? 

A, That is right. 
. As you leave the point at the Columbia Hos- 
pital goirg below the 300 workings get further 
from the vertical than at the 300? 

me. “IWat 1s teh. 
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Q. So that the underground mining might have 
been as deep there as 1500 feet? A. Wo 

®. How deep? 

A. I would say ten or twelve. 

®. Ten or twelve hundred feet? 

A. Yes. 

). Now, have the workings of the Emma Mine 
gone directly under the Nellie Poague property? 

A. Yes, thev have. 

Q. And when would you assign as near as you 
can from memory the date that those workings got 
under the [295] Ella Poague property? 

A. I think as early as 1918 the workings prob- 
ably ran under that area. 

Q. And then they were extended further to the 
south on the vein? ea Ves: 

@. When did the main work for the taking of 
manganese for the government as vou say, for the 
government, commence at that region of the Emma 
Mine? 

A. I would have to examine the records to say 
exactly but probably 1941 or 1942. 

Q. ‘That is close enough. We don’t ask you to 
examine them or be bothered about it anv further. 
Can vou give us just roughly the approximate num- 
ber of tons taken from the Emma shaft since 19402? 

A. Well, I couldn’t exactly. 

Q. I know not exactly, but can vou within a 
milhon tons? 

The Court: I think that would certainly not be 
exact enough. 
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A. Ihave not memorized these things but I can 
look it up and tell you. 

@. Can you tell us at two o’clock? 

Mr. Dwyer: Of course, we object to anything 
like that as not within the issues here. 

The Court: The objection is sustained. 

Mr. Maury: We except. 

The Court: Granted. 

Mr. Maury: You may cross-examine. [296] 


Cross-Hixamination 
By Mr. Dwyer: 


@. Are vou familiar with the type of mining 
earried on in the Emma Mine under the lease of 
the Butte Copper and Zinc Company to the Ana- 
conda Copper Mining Company? A. @ ane 

Q. What have you got to say as to what that 
character of that mining was? 

A. Well, the character of that mining has been 
the same as the character of mining in any of the 
Anaconda Copper Mining Company’s mining. 

Q. How long has it been in effect in the city 
of Butte as far as you know? 

Eee Sintea, 1910, 

Mr. Maury: Just a moment. The question of 
eare or lack of care is not in the case and we shall 
object to any cross-examination going in that di- 
meculon. 

The Court: Well, it seems to me that vour direct 
examination went extensively into mining opera- 
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tions in the Emma ground. he objection will be 
overruled. 

Mr. Maury: We wish to preserve our point of 
law. 

Q. (By Mr. Dwyer): What is the method gen- 
erally? Explain to the jury how you mine ore in 
Butte and what you do with the excavation. 

A. The method of mining is to sink a shaft in 
the area where you are intending to mine and to 
run cross-cuts out from that vertical shaft where 
you cut the vein and explore that by drifting along 
the vein and then run raises up from those drifts 
and later take out the ore between the raises in 
what are called stopes. [297] As vour stoping pro- 
gresses, waste is introduced into the stopes from 
the development work and all stopes are filled 
underneath the mining floor at all times. That is 
done for several reasons, the principal one is to 
protect the miner and workman from the caving 
of the ground and unsafe conditions. One other 
reason is to support the levels above to the surface, 
above that. That filling is introduced through the 
raises that have been run prior to the stoping 
and all excavations are filled between the levels. 

@. Is that true in the operation of the Emma 
Mine, by the operation of the Anaconda Copper 
Mining Company? 

A. That is the program method used in the 
Emma Mine. 

Q. What is the eustom in the Butte district 
with reference to the amount of surface ground 
that is left above the workings? 
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Mr. Maury: We object; that is not material aud 
it is outside the issues and not proper cross- 
examination. 

The Court: Overruled. 

Mr. Maury: We except. 

A. In the case of the Emma area, we haven't 
mined, the Anaconda Company has not mined any 
stopes above the 200 level in a large part of the 
area, and in a large part of the area not above the 
300 level. 

@. Now explain to the jury, taking this exhibit 
which is marked 206 and say whether the 200 foot 
area is from the topmost workings to the surface 
of the ground? . Shies 

Q. So that, in the Emma district vou have no 
mining closer to the surface of the ground than 
200 feet? [298] 

A. There are a few small excavations but no 
stopings and no workings of any size anywhere. 

Q. What is the small excavation? 

A. It might be an excavation in a raise 13 bv 7, 
or some such as that. 

Q. Explain to the jury what a raise is? 

A. Well, a raise is a working that 1s run from 
one level to the next level and is used for lowering 
timber and supplies into stopes that adjoin those 
raises; and also to introduce filling into those stopes 
and they are kept open during all the period of 
mining adjacent to those raises. 

®. Would vou say ‘‘kept open’’? 
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A. They are not filled along with the stopes 
until the stope has been finished. 

Q. What is done to keep them open? 

A. They are timbered. 

Q. Would you compare them to a shaft or a 
well? 

A. Yes, the walls are supported in such manner 
that they won’t cave together any or slough off, and 
they are lined with boards so that rocks won’t fall 
down on the miners working there. 

Q. What has been the experience in this district 
with reference to subsidence of surface where the 
200 foot mass of solid rock is left above the opening, 
or the highest workings ? 

A. Where they were no faults present, the 200 
foot block of solid rock between the top workings 
and surface would prevent subsidence of the 
surface. 

@. Could the subsidence which you have de- 
scribed [299] along the escarpment of the Emma 
have been foreseen by any ordinary methods known 
to mining at that time? 

Mr. Maury: To which we object as incompetent, 
irrelevant and immaterial and not within the issues 
of this case. 

The Court: Overruled. 

Mr. Maury: Exception. 

A. Well, I think not, beeause it wasn’t antici- 
pated and it was first noticed at the time the 
manganese mining was started, which was many 
vears after the mine had been worked for zine 
ore. 
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Q. What if anything was done following the 
observation of this subsidence along the middle 
fault with reference to the method of mining? 

A. After discovering—regarding some method of 
timbering, speaking of movement along the middle 
fault, it was decided to introduce a new type of 
filling which was composed of sand and water, which 
since that time has been placed in all of the open- 
ings that are not in use, including drifts and cross- 
euts and raises to the extent of nearly a_ half 
million tons of that material at this time. 

@. Hauled in from outside sources? 

A. Hauled in from gravel pits in the area. 

Q. State whether or not any other precautions 
were taken to preven this movement? 

Mr. Maury: Our same objection. 

The Court: Overruled. 

Mr. Maury: May that be considered to go to all 
this line of testimony? [300] 

The Court: it may be so considered. 

Mr. Maury: And we take an exception. 

The Court: Very well, the exception is granted. 

A. (Continuing): Another thing that was de- 
cided on at that time was to mine portions of the 
vein and leave other portions unmined for some 
time until the filling had become solidified like ce- 
ment or concrete and would support the movement 
of other areas later. So that, we are not at the 
present time mining continuously along the vein. 

Q. To what period of operation did you aseribe 
the movement of the middle fault with reference to 
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change in filling, with reference to period of time? 
A. I ascribe the movement of mining of large 
quantities of manganese ore in veins which were 
parallel to the zine veins. 
@. I don’t think you understood my question. 


(Question read. ) 


A. Well, movement along the middle fault 
started to my knowledge around 1941, and the filling 
started in October, 1942, the sand filling. 

Q. What have you got to sav as to whether or 
not subsequent movement if any along there was 
due to the mining before the filling was placed in 
there ? 

A. It has been our experience in Butte that some 
squeezing of old workings is continuous. There has 
been some slight squeezing and movement in that 
area from old workings, and although not great, 
has been continuous from that cause. 

Q. Beginning with the operation of the man- 
ganese, [301]! of the mining in getting out manga- 
nese, would you say the movement has been the 
result of that operation before the fill? 

A. I don’t quite get your question. 

Q@. Before the method of filling started with the 
time when you started to mine manganese for the 
government for the war effort, would you say that 
the subsidence which you noticed in that area has 
resulted from the mining which was made at the 
beginuing of the extraction of manganese up to the 
time you changed the method of filling? 
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A. Ithink there was subsidence from the mining 
of manganese and coincidental with the movement 
along the middle fault. 

(Whereupon a recess was had until 2:30 
o’elock April 3, 1947, at which time the trial 
resumed with W. A. O’Kelly on the stand for 
further cross-examination by Mr. Dwyer.) 

® (By Mr. Dwyer): Mr. O’Kelly, you were 
asked about fault fissures. I don’t know whether 
the jury has a fair understanding of that or not. 
Will you define a fault as a plane of movement in 
the earth? ee Yes 

Q. And vou referred to the Continenta! fault. 
Will you explain to the jury a little bit more about 
the Continental fault, what it is and whether it 1s 
evident ? 

My. Maury: I think that is some distance from 
this case. 

The Court: it was gone into in the examination 
in chief. Overruled. 

A. We eall it the Continentai fault because of 
its size. In other words, it can be traced for many 
miles across the country. ‘The whole crust of the 
earth is full of such faults, contains faults of that 
sort; many are just a few mules apart and many 
are hundreds of miles apart; but blocks bounded by 
faults are the chief make-up of the erust of the 
earth and they are moving all the time, in geological 
language. The Continental as we eall it was at one 
time the vallev at the top of the Woodville moun- 
tain, and the valley up there was the same elevation 
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as the valley down here below Butte, and this fault 
has dropped this whole country down about 1500 
feet in relation to the valley at Woodville. 

@. Now, take the middle fault, if you were to 
build a house on top of that fault, what are the 
probabilities that the house will ultimately be 
eracked or broken? 

A. The house might be injured during a man’s 
life-time and might be injured several times by 
movement of that fault caused by earthquake, or 
crustal movement. It might not be hurt during 
thirty or forty years by chance moving, but it would 
stand a good chance of having something done to it 
if it were astride the fault at the surface. 

Q. That movement may be up or down in rela- 
tion to the blocks on each side, or horizontal in re- 
lation to these blocks? A. That is right. 

Q. In other words, you might have, assuming 
this [803] was a fault between these two desks, you 
might have one of these desks slip endwise of that 
fault and drop down or raise up? 

A. That is right, and we know that by a study 
of the faults in the mining area; we know that has 
happened. 


Redirect Examination 
By Mr. Maury: 
Mr. Maury: I have some questions I should 
probably have asked on direct which I would like 


to ask now. 
‘The Court: Very well. 
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Q. Mr. O’Kelly, has the Butte Copper and Zine 
Company maintained a resident engineer here dur- 
ing the years the Anaconda Company has been 
working the mine? 

a> «61 am not sure of that. 

Q. Do you know Mr. Sam Barker? 


Pee Yes, 1 do. 
Q. Is he in the employ of the Butte Copper and 
Zine ? A. Not to my knowledge. 


Q. What, in the way of progress reports, are 
opened to the Butte Copper and Zinc Company, and 
the progress maps of the Emma mine? 

A. While I have not received any instructions 
except in the case of My. Barker, occasionaily he 
has access to the maps. 

@. And whenever he asks access to the maps, it 
iS given? A. Yes. 

Q. How long has that course been followed ? 

A. Well, so far as I know, since the Anaconda 
Company started mining the Emma mine. 

@. And has he access to the mine on request ? 

A. I think he has. 

Q. Whenever he requests to go underground, if 
it was during reasonable hours, it would be per- 
mitted ? A. I think so. 

Q. And to any part of the mine? 

Eee tihiniceso. 


Reeross-Hxamination 
By Mr. Dwyer: 
Q. Do you know whether or not, as a matter 
of fact, he has been in the Emma mine? 
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A. I have not been with him in the Emma mine 
but I heard he has gone into the Emma mine. 

Q. Cf your own knowledge, you have never been 
with him and never have seen him down there, is 
that true? 

A. No, I think I have never seen him in the mine. 

Q. Do you know what periods that he did go into 
the mine? A. No. 

Q. Whether it was a year ago or ten years ago? 

A. No. I know that he has been in the office 
and has examined the records over a long period 
and that is all I know personally of his connection 
with the Butte Copper and Zinc. 

@. What do vou mean by ‘‘records’’? 

A. The stope maps, such as we have furnished. 

@. The same maps we have furnished here? 

A. That is right. 

Q. Has he ever given any orders or direction in 
the [3805] operation of that mine? 

A. Not that I know of. 


Redirect Examination 
By Mr. Maury: 
Q. How often does he come—you said frequently 


—how often has he come to see the records? 


A. J would say maybe four or five times a year. 
q. And for how many years? 


A. Well, since, to my knowledge, since 193]. 


(Witness excused.) 
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Mr. Maury: We rest. 


Mr. Finlen: If the Court please, comes now the 
defendant, the Butte Copper and Zine Company, a 
corporation, at the close of the plaintiff’s case, the 
plaintiff through her counsel having announced in 
open court that the plaintiff rested, and moves the 
court for an order to strike all of the witness Plum- 
mer’s testimony relative to the water main leak on 
January 29, 1940, on Placer street south of Platinum 
street, on the ground and for the reason the evidence 
is incompetent, irrelevant and immaterial. 


Second: On the further ground and for the fur- 
ther reason that the evidence does not tend to prove 
or disprove any issue in this case. 


Third: Upon the ground and for the reason that 
no cause has been ascribed for the leak, no evidence 
given on which a conclusion as to the cause could be 
properly predicated. 

And renews the same motion upon each and upon 
all of [806] the grounds mentioned in the preceding 
motion with reference to each leak concerning which 
the witness Plummer testified. 

And renews the same motion on the same grounds 
with reference to each leak testified to by the wit- 
ness Doran; and defendant hereby moves to strike 
the testimony of the witness Poague relative to 
plumbing leaks which the witness testified occurred 
at her property, upon the grounds mentioned in the 
foregoing motions and upon each of said grounds; 
and hereby moves to strike the testimony of the wit- 
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ness Strasburger with reference to the leak which 
he testified as occurring on Placer street at the 
property adjoining the Nelson property; and it 
makes the same motion with reference to the testi- 
mony of the leak testified by the witness Stras- 
burger as having occurred at Idaho and Porphyry 
street, and with reference to the two last motions 
specifies as additional grounds the reason that there 
is insufficient evidence it appears from the testi- 
mony of the witness upon which the witness could 
predicate a conclusion as to the cause of each of the 
two said leaks. 

The Court: Ladies and gentlemen of the jury, 
there is a matter which has been presented to me for 
a legal ruling which properly should be made out- 
side of your presence at this particular time as it 
may require some particular discussion; so you will, 
in company with the bailiff, go out in the hall and 
hold yourself in readiness to return at call. 


(Jury retires from the court room.) 


Mr. Finlen: I would like to specify an additional 
ground to the motion originally made and that is 
with reference to the remoteness of time and place 
of the matters testified to, as being too remote. 

Mr. Maury: I submit it is the duty of counsel 
moving to strike out, to specify exactly what 1s rele- 
vant and what is irrelevant and what is admissible 
and what is unadmissible. 

Mr. Finlen: In the interest of time, if the Court 
please, I have made one motion and then the re- 
mainder is predicated upon the reasons stated in 
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that, but I can go through each one of these slips 
and object separately to each leak reported, if that 
would be any benefit to the Court, or improve the 
record. I’ say this: that if an expert who had 
sufficient knowledge upon which to predicate a con- 
clusion had examined the pull or telescoping pipe 
and had given it as his qualified opinion that that 
pulling or telescoping was due to ground movement, 
we would be confronted by an entirely different 
question. 

The Court: It is my opinion that the motion to 
strike the testimony of Mr. Plummer as to the con- 
dition of the water pipes and the necessity of re- 
pairs during the period of time that he testified to 
is well taken and due to the nature and condition of 
his testimony and the length of time of his testi- 
mony, it would be in my opinion for me impossible: 
to intelligently separate what I consider being the 
incompetent from the competent and to charge or 
admonish the jury in such a way that it would be 
intelligible to the jury or would assist them in ar- 
riving at their decision in the case, or [3808] would 
satisfy me in so doing they had not considered the 
evidence that I believe incompetent, for that reason 
the Court grants the motion as te the testimony of 
the witness Plummer. 

Mr. Maury: Note our exception. 

The Court: Note an exception. 

As to the testimony of Mrs. Poague as to the 
leaks in the water pipes where she herself observed, 
and as to the repairs, and as to the repairs and 
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necessity of the repairs, the motion to strike is 
denied. As to the testimony of Mr. Strasburger as 
to the conditions that he personally observed and 
testified to with reference to the opening or excava- 
tions in the city streets in the area he testified to 
by the Butte Water Company and the fact that 
those excavations were filled with water that came , 
from the water mains of the Butte Water Company, 
the motion of the defendant to strike that testimony 
is denied. 

Mr. Finlen: There are two specific leaks that I 
moved with reference to the testimony of Mr. Stras- 
burger concerning gas leaks and the Court has made 
no ruling concerning the various reports by the 
witness Doran. 

The Court: With reference to those leaks, the 
motion is likewise denied—the gas leaks. 


(The jury returns to the court room.) 


The Court: As you heard, the Court has been 
requested to strike from the record as evidence in 
the case the testimony of Mr. Plummer who ap- 
peared here before you, the manager of the Butte 
Water Company and who testified as to leaks in the 
water mains of the [3809] Butte Water Company 
and as to the condition of the pipes in the area that 
1s involved in this case over a period of years. The 
Court has granted that motion and you are not in 
deciding this case or in arriving at vour verdict, 
you are not to consider his testimony or the testi- 
mony as given by him as to the condition of the 
water pipes in any way whatsoever. You are to the 
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best of your ability to exelude that testimony from 
your minds and to consider the case as though he 
was never here. Now the reason for that is this: 
as you recall his testimony extended over a period 
of years and it appeared quite certain from his 
testimony that some of those leaks were caused 
through natural processes, through changes in the 
pipe and the wear in the pipe itself. There was 
other testimony given by him from which 1t might 
be determined by you, if you believed it, and if you 
believed the testimony of other witnesses, that as 
to some of the pipe damage that he testified to, that 
it might have been or was caused by ground move- 
ment. However, the two classes of evidence were in 
no way segregated or separated, and where 1¢ ap- 
pears that part of the evidence is good and part is 
bad, why then of course the bad can not remain in 
the case and the good just goes out of the ease with 
the bad. So you will disregard that in arriving at 
your verdict in this case. 

Mr. Finlen: We ask an exception be given to 
the statement of the Court that part of the evidence 
was good and part was bad. 

Lhe Court: I mean to say, if there was evidence 
there you found was good or bad is a question for 
vou. [310] 
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ealled as a witness on behalf of defendant, being 
duly sworn, testified as follows: 


Direct Examination 
By Mr. Dwyer: 


State your name to the Court and jury? 
John H. Curtis, Jr. 
Where do you live? 
In Butte, Silver Bow County, Montana. 
How long have you lived here? 
I was born here—64 years. 
Are you familiar with the locality of the 
Poague home? A. Yes. 

(). Do you live anywhere near there? 

A. Yes, three blocks away from there. 

@. What is your business, Mr. Curtis? 

A. Real estate. 

Q. Have you bought and sold property in the 
city of Butte? A. Yes. 

@. Have you familiarized yourself with the 
market value of properties in this city? 

A. Yes. 

Q. Over what period of time has your experi- 


OPOoPpe re 


ence in that line extended? A. Sinee 1908. 
Q. Have you examined the property of the plain- 
tiff in this action, Nellie Poague ? a> NGS 
Q. Do you know Mrs. Poague? [311] 
A. Yes. 
Q. And do you know where she lives? 
A. Yes. 
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@. Have you seen her property? Aon Yes. 

Q. Have you examined it with a view of ascer- 
taining its reasonable market value? 

A. Yes. 

Q. State under what circumstances you did that? 

A. Well, I was one of a committee of appraisers 
from the realty board to go down, and we went over 
the place the three of us, Mr. Redlich, Mr. Wulf 
and myself. 

@. Now, assuming that this property had not 
been damaged in any way except from ordinary 
wear and tear, in other words that there had been 
no injury by ground movement of any kind, what 
would you say the market value of that property 
was or is at this date? 

A. Well, I think you might be able to get. 
$4,500.00 for it. 

Q. ‘That would be the market value? 

A. Yes. 

Q. That is, assuming no damage other than ordi- 
nary wear and tear? A. Yes. 

Q. What salvage value has the property now in 
your opinion ? 

A. About $250.00 salvage. 


Cross-Examination 
By Mr. Maury: 
Q. Have you had experience in salvaging? [312] 
AY Wo. 
Q. As to buying and selling realty you have had 
experience ? A. Yes. 
Q. And you have lived in that neighborhood or 
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within two or three blocks of that neighborhood all 
of your life? A. Yes. 

@. Whereabouts, what street do you live on? 

A. I live on the corner of Washington and 
Porphyry. 

@. And that is somewhat northwest or west of 
this property ? 

A. That would be west and slightly north. 

@. Myr. Curtis, would you say that real estate 
values have risen in Butte in the last few years? 
Would you say that the cost of building has risen? 

A. Yes. 

@. And can you give some proportion, some 
percentage of its rising In the last five vears in 
Butte? 

Mr. Dwyer: Objzected to as not propel cross- 
examination. This witness was interrogated as to 
the market value of the property and not the cost 
of construction. 

The Court: Overruled. 

A. Well, when we are writing insurance, we 
raise it forty per cent more, and might now I guess 
it is a little worse than that. 

Q. I don’t understand exactly—material and 
labor forty per cent more than five years ago? 

A. Yes, I would say so. [313] 

@. And what is the reason for that raise in the 
neighborhood ? 

A. Yes. The cost of material and cost of labor 
has risen. 

Q. But you would not say that there has been a 
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rise in the cost of labor and the cost of material, 
I mean building materials and building labor in 
Butte in the last five years to an extent of forty per 
cent or fifty per cent? A. Yes, there has been. 

Q. And that it has affected the value of improve- 
ments such as this? 

A. Well, this is an old house. 

Q. This is an old house and yet in your opinion 
it would be worth $4,500.00 if it were not injured ? 

ma Wess 

Q. Now, did you examine and see what injuries 
had been done to the property? 

A. Yes, I think so. 

Q. You went all through it? ie. Wales: 

@. And went through the garage? 

A. Yes. So far as going through the garage, 
she wouldn’t let me go clear in. 

Q. Why? 

A. I guess she didn’t want me to get hurt. The 
garage is pretty badly gone. 

Q. And by ‘‘pretty badly gone’’ what do you 
mean? A. You can’t use it. 

®. It is worthless? [314] 

A. And in the house there is cracks in the plas- 
ter and the doors are jammed a little bit, that is 
about all you can notice there; but the garage is 
worse. | 

Q. Is the house on a line with the cracks in the 
garage, east and west? A. Yes. 

Q@. Have you noticed in the district close to 
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where you live on business a progressive nature of 
such cracks? 

Mr. Dwyer: We object to this as improper cross- 
examination. 

The Court: Sustained. 


@. Who requested you to go down there? 

A. The Company; they had three of us go down. 

(). Who were the other two? 

A. Mr. Redlich and Mr. Wulf. 

Q. That is John Wulf? A. Yes. 

@. And what is Mr. Redlich’s name? 

A. Roy Redlich? 

Q. ‘They live here in Butte? A. Yes. 

@. Did you three consult there ? A. Yes. 

@. And mentioned the various features of value 
or lack of value? A. Yes. 


@. And will you tell us how you arrived at any 
salvage value at all? 

A. Well, it was more or less a guess, the figure 
we arrived at. [315] 

@. Did you figure how much it would cost to 
take it down? A. No. 

@. Did all three of you finally, after talking it 
over together, come to the same conclusion? 


A. We figured to. 

@. And they all are real estate men? 
A. Yes. 

. And experienced here in Butte? 
A. Yes, sir. 


Mr. Maury: ‘That is all. 


Mrs. Nellie Allen Poague By 
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Redirect Examination 
By Mr. Dwyer: 


Q. You all three made a report? 

A. Yes, we made a report, a written report. 

Q. Does that report differ from your testimony 
here or was it the same? 

A. The same figures, $4,500.00 less $250.00 for 
salvage. 

Q. Mrs. Poague is still living in the house? 

mn. YES. 

Q. And it is livable? A. Yes. 


(Witness excused.) 


C. C. GODDARD 


called as a witness on behalf of defendant, being 
duly sworn, testified as follows: [3816] 


Direct Examination 
By Mr. Dwyer: 


Q. State your name to the Court and easel 

A. C. C. Goddard. 

@. Where do you live, Mr. Goddard? 

A. 725 Maryland. 

Q. How long have you lived in Butte, Silver 
Bow County? A. Steady since 1892. 

@. What has been your business? 

A. Builder. 
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Q. Contract builder? A. Yes, sir. 

Q. Are you familiar with the property owned by 
Mrs. Poague, the plaintiff here? A. Yes, sir. 

Q. What, if any, work did you do for her? 

A. I built a garage in the rear of her lot. 

@. Have you examined that garage lately? 

A. Yessasiay 

Q. is that the same one you built? 

A. Yes, sir. 

Q. State whether or not you made a record of 
the amount paid to you by Mrs. Poague? 

A. Bard 

@. Have you got that record? 

A. Yes, sir. 

@. When was it made? A. In July, 1925. 

Q. Was that the time of building? [317] 

A. Yes. 

Q. Will you produce the record? (Witness 
does). In whose handwriting are the entries in that 
record ? A. They are mine. 

Q. Do they correctly show the amount paid to 
you by Mrs. Poague? Ae Yes) sue 


Q. What did she pay you? What was the total 
amount she paid you for building that garage? 

A. $1,297.60. 

Mr. Dwyer: You may cross-examine. 


Cross- Examination 
By Mr. Maury: 


Q. Did she pay you anything or was it Charles 
Poague? 
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Charles Poague did the paying. 
She didn’t pay you anything at all, did she? 
I don’t think so. 
Now, when was that garage built? 
In July, 1925. 
You are still connected with the contracting 
business, or not? 
A. Well, not active right now, no. 


oP 2 > ei 


Q. You are somewhat acquainted with values of 
materials that are necessary for contract work? 

A. How 1s that? 

@. You are still conversant with the values of 
materials that are used in work of that nature? 

ee Mes: 

Mr. Dwyer: We object to that as not proper 
eross-examination. [318] 

The Court: Overruled at this time. 

Q. Mr. Goddard, how do the prices of building 
materials and labor compare now with what. thev 
were in 1925 in Butte? 

Mr. Dwyer: We object to that as ineompetent, 
irrelevant and immaterial. This witness was put 
on for the purpose of impeaching the testimony of 
the witness Poague. 

The Court: Sustained. 

Q. Mr. Goddard, is one your sons in the geologi- 
cal department of the Anaconda Company ? 

i Wies, sir. 

@. How long has he served in that department? 

A. Why, I don’t know. He got through the 
School of Mines in 1927 and I think he has been 
with them all the time and before that. 
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Q@. Your dealings with Mrs. Poague were not 
with her but with Charlie in the building of that 
garage? 

A. Yes, I talked with both of them. 

@. Who paid you the money? 

A. As I remember, the husband paid me the 
money, but I would not be sure about that. 

@. Let me see that record, please. (Witness pro- 
duces record). Is that the entire record? 

A. That is all, yes. 

(). When was that record made? 

AS slyeto, 25, 

@. When was the writing, ‘‘Progue, John’’ put 
there ? 

A. It was put there at that time. [3819] 

@. What is this on the opposite page? 

A. That is some little job I did. It has not 
anything to do with that. 

@. What is the first item here on the page under 
‘*Progue’’? 

A. That is about the first part. The first part 
was to be 18 by 20 and it figured at this amount. 
(Indicating). 

Q. No, what is the first item there on the first 
line, what was that for? 

14 by 18 by 3 to dig thirty yards $75.00. 
What was the next? 

Fourteen yards concrete foundation $112.00. 
And the next? 

Forms, 2,000 feet of lumber, $140.00. 

And the next? 


&Pe22 
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A. 360 feet of basement flooring, 25 cents, $90.00. 

Q. Was that the price of the basement flooring? 

A. Yes, at that time. 

Q. Now what was the next? 

A. 2,000 feet of framing lumber, $150.00. 

Q. Was that window frames? 

A. No, rough lumber. That is the price in- 
stalled. 

Q. What is the next? 

A. four squares of roofing, $28.00 installed. 

Q. Was that the price of that? 

A. Installed, yes. 

Q. What is the next? 

A. There was a step up on the side, a little 


stairs, $25.00. [320] 


Q. 
A. 
Q. 
Ae 


And the next? 

T'wo sets of garage doors, $100.00. 

The next item? 

Those are ordinary doors, two ordinary doors, 


$40.00. 


Q 


Q). 
Q). 
Q. 
Q. 

A. 
and 

(). 

A. 


Q. 
A. 


And the next? A. Hard crush, $30.00. 
And the next? A. One coal chute. 

And the next? A. 12,000 brick, $360.00. 
And the next item? A. ‘Total, $1,170.00. 


What is the next item? 
Making the building 20 by 20 I added $100.00 


made it $1,270.00 


What is the matter along here? 
Six feet of chimney $9.00. 

And the next? 

Extending foundation $10.00. 
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Q. And the next item? 

“A. -One Yale lock $3.25. 

@. And the next? 

A. Four sacks of sand $3.60. 

@. And the next? A. One yard of rock. 

Q. Does the word ‘‘labor’”’ appear anywhere on 
here? A. "hese prices include all labor. 

@. I asked you if the word ‘‘labor’’ appears? 

A. No, I don’t figure that way. [3821] 

Q. The word “‘labor’’ doesn’t appear ? 

A. No. 

@. And you have no memory at this time what 


the labor on the building was? 

A. My time book would show that. 

Q. Where is your time book? 

A. If I could find it,—I don’t know as I could 
get 1t—I probably could find it thoug). 

Q. In so far as this record can refresh your 
memory, there is nothing to show what labor there 
was? 

A. Yes, everything is to show; there is brick 
$360.00 at that price brick was ten dollars a thou- 
sand; there was $120.00 for the brick; then we have 
mortar $24.00 more and the balance would all be 
labor. | 

Mr. Maury: That is all. 


(Witness excused. ) 


Mr. Finlen: The defendant rests. 
The Court: Any rebuttal ? 
Mr. Maury: No. The plaintiffff rests. 


Mrs. Nellie Allen Poague 329 


Mi. Hinlen: The defendant would like to make 
a motion. 

The Court: Ladies and gentlemen, there is an- 
other matter to be presented to me, so you may step 
into the hall and hold yourself ready to return at 
the call of the Court. 


(Jury retires.) [322] 


Mr. Finlen: Comes now the defendant, Butte 
Copper and Zinc Company, a corporation, and 
moves the Court for an order directing a verdict 
in favor of the defendant and against the plaintiff 
upon the following grounds and for the following 
reasons: 

1. That there is no evidence to support a verdict 
in favor of plamtiff and against the defendant. 

2. That there is no evidence to support a judg- 
ment in favor of plaintiff and against defendant. 

3. That there is no evidence that defendant by 
itself cr by or through any agent, servant or part- 
ner has done underground mining which caused any 
damage complained of, and that there is no evidence 
that defendant as lessor is lable for or did or 
caused any damage complained of. 

The Court: The motion will be denied. 

Mr. Finlen: Exception. 


Whereupon an adjournment was had until 
Monday, March 7, 1947, at 10:00 o’clock a.m., 
at which time the trial resumed. 
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The Court: Let the record show that after the 
completion of all of the evidence in the case and 
prior to the commencement of the arguments in 
the case, the Court announced its rulings as to the 
instructions tendered the Court by each of the 
parties herein and [323] requested to be given as 
follows: 

The Court proposes to give instruction number 
two of the plaintiff as amended by the court in 
striking out the word “‘apexing,’’ the fourth word 
in the eleventh line of the instruction; the Court 
proposes to give instructions 3, 5, 9 and 10 pro- 
posed by the plaintiff, and the instruction just 
handed to the Court by the plaintiff that the 
Court now numbers 11. Does the defense have any 
objection or exception to the Court in giving any 
or all of these proposed instructions? 

Mr. Dwyer: The defendants object and except 
to the giving of instruction number two as tendered 
by the plaintiff and modified by the Court on the 
ground and for the reason that 7f makes defendants 
liable in this action without any proof that the 
defendant did any mining, supervised any mining 
or did any act or thing or supervised any act or 
thing either by itself or through any agent which 
resulted in damage to the property of the plaintiff. 

The Court: The objection is overruled. 

Mr. Dwyer: The defendant objects and excepts 
to the giving of instruction number three offered 
by the plaintiff and proposed to be given by the 
Court on the ground and for the reason that it 
permits the jury to find from the evidence that the 
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defendant did actual mining on the premises in 
question, the evidence being entirely to the effect 
that the defendant did no mining and that all of 
the mining was done by the Anaconda Copper Min- 
ing Company. 

The Court: The objection is overruled. [324] 

Mr. Dwyer: The defendant objects and excepts 
to the giving of instruction number 5 as offered 
by the plamtiff and proposed to be given by the 
Court on the ground and for the reason that it in- 
structs or attempts to instruct the jury on matters 
that are not in issue in this case, there being no 
evidence of damage to neighboring property which 
affected the value or interest of the plaintiff and 
the value of the plaintiff’s property in this ease. 
For the further reason that it assumes that the 
defendant did actually conduct the mining on the 
property, when the evidence is all to the effect that 
the defendant did no mining. The rule of law 
being that in a case of subsidence to property due 
to mining the person who actually does the mining 
is the one who is liable for damages. 

The Court: The objection is overruled. 

Mr. Dwyer: The defendants object to the giving 
of instruction numbered 9 as tendered by the plain- 
tiff and proposed to be given by the Court on the 
ground and for the reason that the evidence con- 
clusively shows that no act of the defendant caused 
any damage to the property of the plaintiff herein; 
that the mining was done under a lease, the rule 
being that the person operating the lease is lable 
for surface damage caused by its mining operations 
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there being no evidence in this case to connect the 
defendant in any way with the management or 
operation of this lease. 

The Court: The objection is overruled. 

Mr. Dwyer: The defendant objects and excepts 
to the giving of instruction numbered 10 offered 
by the [328] plaintiff and proposed to be given 
by the Court on the ground and for the reason that 
it is based on the assumption that the defendant 
is hable for the damages sustained by plaintiff in 
this case, when the evidence shows that the damage 
was caused by the lessee under its lease from the 
defendant. 

The Court: The Court will withdraw instruction 
number 10 proposed on behalf of the plaintiff and 
in its place will give instruction numbered 7 pro- 
posed on behalf of the defendant. 

Mr. Dwyer: The defendant excepts and objects, 
to the giving of instruction numbered 11 as tendered 
by the plaintiff and proposed to be given by the 
Court on the ground and for the reason that it 
assumes that the jury may find against the defend- 
ant for acts which were not performed by it; and 
further allows interest in the case where interest 
should not legally be allowed. 

The Court: The objection will be overruled. 

Mr. Dwyer: We note an exception to the ruling 
of the Court in each instance. 

The Court: Yes, the defendant is granted an 
exception to the ruling of the Court in each in- 
stance. 
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The Court will refuse to give instructions 1, 4, 
6, 7, 8 and 10 proposed by the plaintiff. 

Mr. Genzberger: ‘To each and all of said refusals 
separately and respectively, the plaintiff excepts. 

The Court: The exception will be noted. The 
Court proposes to give instructions numbered 6, 
numbered 7, numbered 8, and numbered 9 as modi- 
fied by the Court by inserting after the word ‘‘not”’ 
on line 3, the words [326] ‘‘of itself,’’ so as to 
make the instruction read ‘‘the cost of repairing 
or rebuilding the plaintiff’s house and garage does 
not of itself prove or establish the market value’’ 
of the property ;—numbered 10 and numbered 11 
proposed by the defendant. Does the plaintiff have 
any objection or exception to the giving by the 
Court of these instructions or any of them? 

Mr. Genzberger: No exception. 

The Court: The Court refuses to give instruec- 
tions numbered 1, 2, 3, 4, 5, 12, 13, 14, 15, 16 and 
17 proposed by the defendant. Has the defendant 
any objection or exception to the action of the 
Court in that regard? 

Mr. Dwyer: The defendant excepts to the ruling 
of the Court not giving instruction numbered 1 
offered by the defendant and refused by the Court 
on the ground and for the reason that the evidence 
fails to show that the defendant Butte Copper and 
Zine Company, was liable for any damages to the 
plaintiff’s property, the evidence being conclusively 
to the effect that the damages were caused by mining 
conducted by a lessee and that no direct supervision 
of the mining was exereised by the defendant and 
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that no knowledge of the condition existing of the 
damages resulting from the mining was had by the 
defendant. 

The Court: The objection and exception is over- 
ruled and exception is noted. 

Mr. Dwyer: The defendant excepts to the re- 
fusal to give instruction number 2 offered by the 
defendant and refused by the Court on the ground 
and for the [827] reason that there is no evidence 
showing what caused the gas explosion, or that any 
act of the defendant was responsible for any of 
these gas explosions and that a consideration of 
these explosions in the present case would cause 
the jury to speculate on the probable cause where 
no evidence was given as to what the direct cause 
of the explosions were. 

The Court: Overruled and exception will be 
noted. 

Mr. Dwyer: The same objection and exception 
will be made by the defendant in regard to the 
Court’s ruling in refusing to give instruction num- 
bered 3. 

The Court: The objection will be overruled and 
exception will be noted. 

Mr. Dwyer: The defendant excepts to the re- 
fusal of the Court to give instruction numbered 
4 as tendered by the defendant on the ground and 
for the reason that it is a correct statement of the 
law of the case and that it is not covered by any 
other instruction offered in this ease. 

The Court: The objection will be overruled and 
exception will be noted. The Court intends to charge 
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the jury that they have a right to determine and 
take into consideration the interest of any witness 
testifying as to the outcome and the relationship 
to either of the parties of the action. 

Mr. Dwyer: The same objection will be made 
to instruction numbered 5 as tendered by the Court 
unless the Court intends to cover that also. 

The Court: Yes, that will be covered. 

Mr. Dwyer: With that understanding, we have 
no [328] exception. The defendant excepts and 
objects to the refusal of the Court to give instruc- 
tion numbered 12 as tendered by the defendant 
on the ground and for the reason that there is no 
evidence in this case showing any responsibility 
of the defendant Butte Copper and Zine Company 
for the damages which are alleged to have been 
sustained by the plaintiff. 

The Court: The objection will be overruled and 
an exception will be noted. 

Mr. Dwyer: The defendant excepts to the re- 
fusal of the Court to give instruction numbered 13 
as tendered by the defendant on the ground and 
for the reason that the plaintiff in this case and 
the theory of this case is based on the act of mining 
operations of the defendant, by itself or through 
an agent, and the evidence being conclusively to 
the effect that the defendant did not conduct any 
mining operation either by itself or through an 
agent, and there is a complete failure of proof in 
that regard in the case. 

The Court: The objection will be overruled and 
an exception will be noted. 
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Mr. Dwyer: The defendant excepts to the re- 
fusal of the Court to give instruction numbered 14 
tendered by the defendant on the ground and for 
the reason that there is no evidence which showed 
the nature of the plumbing repairs for which the 
bills m evidence were contracted; there is no evi- 
dence showing what caused the break which neces- 
sitated the repairs and damage if any of the plumb- 
ing in the plaintiff’s house, the cause of this damage 
not being shown by the evidence and the [329] jury 
would have to speculate and assume that the de- 
fendant was responsible for it. 

The Court: The objection will be overruled and 
an exception will be noted. 

Mr. Dwyer: The defendant excepts to the re- 
fusal to give instruction numbered 15 as tendered 
by the defendant on the ground and for the reason 
that it relates to an issue upon which no evidence 
was received in this case; it 1s not a proper element 
of damage under the complaint or the evidence in 
this case; there is no testimony relating to that 
matter and the jury would under the evidence in 
this case not be in an position to judge whether or 
not it was necessary to raze the building, or what 
the cost of filling the excavation would be. The 
instruction further assumes that the defendant 
would be liable for such costs even though it had 
nothing to do with the operations that caused the 
damage if any. 

The Court: The objection will be overruled and 
exception will be noted. 

Mr. Dwyer: The defendant excepts to the re- 
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fusal of the Court to give instruction numbered 16 
tendered by the defendant on the ground and for 
the reason that the law is to the effect that a lessor 
is not obligated to place restriction in an ordinary 
lease. There is no duty upon the lessor, the de- 
fendant in this case to place any such restrictions 
in its lease to the Anaconda Copper Mining Com- 
pany, it being agreed that the lease shows that the 
Anaconda Copper Mining Company was required 
to conduct mining operations in a workmanlike 
[330] manner. 


The Court: The objection will be overruled and 
exception will be noted. 


Mr. Dwyer: The defendant excepts to the re- 
fusal to give its instruction numbered 17 on the 
ground and for the reason that the theory of this 
ease and the complaint in this case alleges a value 
of $500.00 on the plaintiff’s property. 


The Court: The objection will be overruled and 
exception will be noted. 


The instructions that the Court has given and 
that were proposed by each of the parties were 
numbered. The Court has not changed the numbers 
but after the number on each instruction the Court 
has added the letter ‘‘P”’ to indicate that the plain- 
tiff was the one that was proposing that instruction ; 
and after the number on those proposed by the 
defendant the Court has added the letter ‘‘'D’’ to 
indicate the instructions that were proposed by the 
defendant. 


O38 Butte Copper & Zinc Company vs. 


Now, further, gentlemen, and so that you may 
be advised as to the idea of the law that the Court 
has that 1s controlling in the case, the Court propses 
to charge the jury as follows: 

If you find from a preponderance of the evidence 
that continuously since on or about 1917 to April 
1, 1946, the time of the filing of the amended com- 
plaint herein, the Anaconda Copper Mining Com- 
pany, 2 corporation, has been engaged in mining 
within the Emma, Czarromah and the Nellie quartz 
lode mining claims, the property of the defendant 
in this action, with the [831] knowledge and con- 
sent of the defendant Butte Copper and Zine Com- 
pany, a corporation, as its lessee; and in the course 
of the mining operations so carried on by the Ana- 
conda Copper Mining Company, a corporation, in 
the said mining claims, it so disturbed or withdrew 
from the surface of the property of the plaintiff 
the subjacent and lateral support of the surface 
and that as a direct and proximate result thereof, 
the surface and property of the plaintiff subsided 
and caused injury and damage to the structures and 
the property of said plaintiff, then the Butte Copper 
and Zine Company, a corporation is liable for all 
the damage you find from the evidence the plaintiff 
sustained by reason of such mining operations. 

Does the plaintiff have any objection to the pro- 
posal of the Court in giving that instruction? 

Mr. Maury: We have no objection. 

The Court: Does the defendant have any ob- 
jection? 

Mr. Dwyer: The defendant objects to the giving 
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of such instructions as proposed by the Court on 
the ground and for the reason, one: that it assumes 
to make the lessor liable for the actions of the lessee, 
and there is no evidence of consent on the part of 
the lessor to the damages if any resulting from the 
mining. 

For the further reason that the instruction takes 
in the period of 1917 to the date of the filing of 
the complaint, the evidence being that the first ob- 
servable damages from mining occurred in 1943, 
and the original lease being terminated in 1940, 
and the lease under which the present operations 
are conducted was given in [832] the year 1940 
and before any evidence of any damage occurred 
in the leased premises. 

The Courts: The objection will be overruled and 
an exception will be granted. 

Mr. Dwyer: Counsel called my attention to an 
ambiguity in my objection where I said, ‘‘'The evi- 
dence showed no consent to damages.’’ The objection 
should be to the effect that the defendant did not 
give its consent or have knowledge of any method of 
mining which resulted in injury. 

The Court: Very well; the objection as addi- 
tionally made will be overruled and exception will 
be noted. 

(Jury returns to the court room.) 


The Court: Proceed with the opening argument. 
Mr. Finlen: We ask the Court at this time for 
an order permitting the jury a view of the Poague 


property. 
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Mr. Maury: I don’t think we will object to it if 
it is convenient to the marshal and everybody. 

The Court: Let the record show that the defend- 
ant in the action requested that the jury be permit- 
ted to view the property which is the subject of 
the litigation; that counsel for the plaintiff were in 
accord with the request, and that in the opinion of 
the Court it is proper for the jury to have a view 
of the property which is the subject of the litigation 
and of the places at which any material fact 
occurred, the Court orders that the jury be con- 
ducted in a body under the charge of the bailiff of 
the Court, one person representing each party, to the 
place which shall be shown to them by the two coun- 
sel who are present. [333] 

Now, ladies and gentlemen of the jury, I am going 
to send you down to view these premises. You will 
be in charge of the bailiffs and no person other than 
the two counsel, one representing each side, will 
accompany you there, shall speak to you on any 
subject connected with the trial or upon any of the 
matters connected with the subject of the action. 
You, of course, may talk with each other, but no 
other person except the two counsel may speak to 
you about any matter but they may point out to you 
the property in litigation and all of it that you 
desire to see. And in that connection, ladies and 
gentlemen, while you are absent from the court 
room, I want you to bear in mind the admonition 
that. I have given you particularly with reference 
to forming or expressing any opinion as to the mer- 
its of the case. 
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Mr. Genzberger: What is the ruling of the Court 
with reference to any surrounding property dam- 
aged in the neighborhood ? 

The Court: No, the view here will be confined 
to a view of the property of Mrs. Poague and any 
portion of the structures thereof. 

Mr. Maury: May the Emma shaft be pointed 
out? 

The Court: Yes, the Emma shaft may be pointed 
out to the jury. 

Mr. Genzberger: And the Garfield School site? 

The Court: No, the shaft is the only thing aside 
from the view of the premises of Mrs. Poague itself 
which may be pointed out to the jury in the ease. 


(Whereupon, the bailiffs were duly sworn by 
the clerk and instructed by the Court.) 


(Whereupon, a recess was had until Monday, 
April 7, 1947, at 2:00 o’clock p.m., at which 
time the trial resumed with arguments of coun- 
sel for plaintiff and defendant.) 


The Court: Ladies and gentlemen of the jury, 
J am about to give you the law of the case. Under 
your oath you decide any issue in a lawsuit accord- 
ing to the evidence you hear in the courtroom and 
the law given you by the Court. So you see each one 
of us has a part to play in the decision of any law- 
suit. Your part is to determine what the facts are, 
what witness you believe, what witnesses you don’t 
believe, and what weight and value you give to 
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evidence. That is your function, and in that func- 
tion you are the sole and exclusive judges and I have 
nothing to do with that at all. Should I express my 
opinion as to what a fact might be, that opinion 
does not control you at all. If you think the evidence 
is different from my view of it, it would not only be 
your right but your duty to disregard it. Equally 
it is my function to decide what the law is. I did 
that from time to time during the progress of the 
trial. At times you will remember when legal argu- 
ments were being made to me I had you leave the 
courtroom because there [ was about to decide a por- 
tion of my part of the case, what the law was. I 
[335] did that without your presence equally as 
when you go to your Jury room to decide what the 
facts are I don’t go there with you. So, it of neces- 
sity follows when I tell you what the law is, you 
accept that as true, you follow it and apply it to the 
facts to the best of your abilitv. You have no right 
to receive any opinion of law from anybody else 
except myself under your oath and if in some state- 
ment I make as to what the law is, you have some 
preconceived opinion that you might have of the 
law as told to you by somebody, it would be your 
duty to disregard it. 

Now, this action, ladies and gentlemen, is what is 
known as a civil action. It is commenced because 
Mrs. Poague believed that the defendant, through 
some act violated a legal duty in injuring her prop- 
erty, that the defendant owed her. The action was 
commeneed by filing the amended complaint on the 
1st of April, 1946, and in that connection I desire 
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to charge you that the complaint is not evidence in 
any degree and it is not to be considered by you as 
evidence, neither are you to consider that any state- 
ment of fact made in the amended complaint is true, 
or is a fact simply because it appears in that com- 
plaint. The complaint serves the function only of 
succinctly and definitely in writing, stating what 
the plaintiff claims the defendant did that caused 
her detriment. That is its sole purpose, so that you 
and I may understand what the case is about, what 
charge is made, so that the defendant may likewise 
understand it and in the event that it contests the 
[336] truth of the statement of facts, the defendant 
may prepare to come into Court before the court 
and the jury and try the case. That is its only func- 
tion. So you are not to consider it as evidence at 
all or any statement that is made therein as true 
simply because it appears therein. 

Now, in its essentials, Mrs. Poague’s complaint. 
against the Butte Copper and Zine Company sets 
out these things she says are facts, that is that since 
the 8th of December, 1910, she was the owner of 
certain real property in Butte, Montana; that she 
had on the real property a brick veneered dwelling 
consisting of six rooms and bath and central hall, 
and so forth, and also a brick garage. Those 
improved structures were hers. That since July of 
1917 the defendant by itself or through its servants 
or partner or agent, Anaconda Copper Mining Com- 
pany, has by underground mining in the Emma, 
Czarromah and Nellie quartz lode mining claims 
wrongfully destroyed and impaired the subjacent 
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and lateral support that her lands had and that 
were given to them by nature in its natural state, 
and that by reason of such mining the land under 
the buildings and improvements subsided causing 
damage and injury to the buildings and cracking of 
the walls and things of that character that are more 
fully set up in the complaint; that she would be 
required to expend $600.00 in removing the debris 
as she refers to it or alleges in its essentials in the 
complaint. And further pleads that they are worth- 
less. That except for the subsidence of the ground, 
her property would have a reasonable market [337] 
value on the 1st of April, 1946, the date of the 
commencement of the action of $7,500.00, but that 
the mining with the resultant subsidence has 
destroyed its value and impaired it to the extent 
that of that $7,500.00 there is only a salvage value 
of $500.00 left, and that she has been damaged in 
the amount of $7,000.00. 

‘Now, those are her contentions as set out in her 
complaint. The truth of the facts are for you. The 
defendant had the right and did file its answer in 
this case, and that is its statement in writing 
required by law, and in that the defendant had an 
opportunity to admit such of the facts in the com- 
plaint that it thought to be true, if it thought any 
of them were true, or deny any or all of the alleged 
facts set out in the complaint, if the defendant 
thought they were untrue, and the defendant in filing 
its answer has denied those essential facts. Now, 
equally with the complaint the answer is not of any 
evidenciary value at all and is not to be considered 
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by you as such; neither is any facts set out in the 
answer to be taken by you as true simply because 
it is there. But the denials of those statements in 
her complaint raises what we eall an issue. The 
plaintiff, being the plaintiff, she has the affirmative 
of the issue and the law says that the burden was 
and is on her to establish the affirmative of the issue, 
that is the truth of the facts that she sets out in her 
complaint by a preponderance of the evidence before 
the jury is warranted in giving her a verdict. That 
is the law. 

Now, when you were first sworn, ladies and gentle- 
men, [338] there were a number of things essential 
that she was required to establish by a preponder- 
ance of the evidence. One of them was the truth of 
the fact as she alleged that there was a subsidence of 
the ground under her building. She was required to 
prove that by a preponderance of the evidence. 
Another was that the subsidence of the ground was 
caused by underground mining in the Czarromah, 
Emma or Nellie quartz lode. In other words, it 
wasn’t sufficient for her to prove simply that there 
was a subsidence of the ground, but she was required 
to prove that the subsidence was caused by the 
underground mining in the Czarromah, Emma or 
Nellie quartz lode. She was equally required to 
prove, ladies and gentlemen, that if there was a 
subsidence underground that it injured or damaged 
her property; and she was further required to prove 
by a preponderance of the evidence the extent or 
the amount of the damage and the compensation 
reasonably due her for that damage. Those things 
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she was required to prove, and the evidence that was 
received in the case was pointed to prove or disprove 
those facts and of course it is your duty to view all 
the evidence and determine whether they have been 
proven or they have not been proven. It is your duty 
and your right, ladies and gentlemen, in doing that 
to also listen to statements of counsel, because the 
counsel in the case represent their client in court; 
they speak for their client, and in court they have 
a right to admit or determine what the fact is by 
their own admission. Attorneys have that right. And 
in that connection and in examining the evidence, 
you [339] have a right to consider the statement that 
Mr. Finlen, who represented the defendant, made 
in his argument where he said to you that there was 
no resistance to the fact that the property was 
injured by underground mining; that were he on 
the jury that he would feel that he would come to no 
other conclusion as a juror. You have a right also 
to consider statements made in argument to deter- 
mine the fact that the property of Mrs. Poague 
has been damaged by that mining operation. 

Now, of course, if Mrs. Poague suffered detri- 
ment as she claims she did to her property, she has 
a right to bring an action, for the law is that every 
person who suffers detriment from the unlawful act 
or omission of another may recover from the person 
in fault compensation therefor in money which is 
called damages. And detriment as applied to the 
issues in this case is loss or harm suffered in prop- 
erty and the measure of the damages causes by such 
unlawful act or omission of the other is the amount 
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which will compensate fully for the detriment 
proximately caused thereby. The term unlawful act 
or omission as used by me means the doing of an 
act by one the law forbids to be done, or the failure 
to do or perform an act by one that the law requires 
of him to do or perform. 

That necessarily requires a statement from me to 
you, ladies and gentlemen, as to what the law is with 
reference to what one mining underground may law- 
fully do or may not lawfully do with referenee to the 
owner of the surface of the property, if the owner 
of the surface of the property is one other than the 
[340] person who owns the minerals, as is the fact 
in this case. In other words, Mrs. Poague owns the 
surface of the property and the Butte Copper and 
Zine Company owns the minerals underlying. and 
adjacent to that property. So there is a divided own-. 
ership, and the law in that regard is in this case 
it has been admitted as a fact that the plaintiff Ella 
Poague is the owner of the property described in 
the amended complaint in this case and has been the 
owner of that property since December, 1910, and 
you are instructed that it is the law that said plain- 
tiff had and has an absolute right to subjacent and 
lateral support for the surface of the same and for 
all of her structures thereon; good or bad mining in 
no way affects the responsibility; what the surface 
owner has a right to demand is sufficient support, 
even if to that end it be necessary to leave the ore 
unmined under, or adjacent to, or down the slope of 
the vein or veins in the land; it is not required that 
plaintiff prove that the mining methods were neg- 
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ligent or unskillful before she can recover; no mat- 
ter how careful the method employed may have been, 
if the mining of the defendant underneath the sur- 
face of the Emma, Czarromah or Nellie lode claims, 
or any of them, did disturb the surface of Lot 4 and 
the north 10 feet of Lot 5 in Block 67, Butte Town- 
site, and injure the buildings thereon, then the 
defendant is lable for all the damage to said prop- 
erty proximately caused thereby. 

You are further instructed that the plaintiff [341] 
Ella Poague is entitled under the facts in this case 
not only to subsurface but to lateral support. Sub- 
surface or subjacent support means support from 
below. Lateral support is support from the sides 
all around the building, and if you find from the 
evidence that the defendant, by mining down the 
slope of the vein or veins or by making excavations 
in the earth in the immediate vicinity of plaintiff’s 
buildings has disturbed the plaintiff’s surface, or 
has by mining easterly, westerly, northerly or south- 
erly from the side planes underlying plaintiff’s 
property has disturbed either the lateral support or 
the subjacent support of plaintiff’s buildings, then 
the defendant is liable to the plaintiff for such dis- 
turbance because the law requires the defendant to 
so conduct its mining operations that the surface 1s 
at all times sustained. 

Now, it appears as a fact, ladies and gentlemen, 
from the evidence, or at least that is my opinion 
that it does appear as a fact, but that is for you 
and for you to determine if you disagree with me, 
that the defendant Butte Copper and Zine Company 
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did not do the actual work of mining that was done 
since 1917 but that was done by another, by the 
Anaconda Copper Mining Company and, ladies and 
gentlemen, it is the law if you find from a prepond- 
erance of the evidence that continuously since on or 
about 1917 to April 1, 1946, the time of the filing of 
the amended complaint herein, the Anaconda Cop- 
per Mining Company has been engaged in mining 
on the Emma, Czarromah and Nellie quartz lode 
mining claims with the knowledge and consent of 
the [3842] defendant, the Butte Copper and Zine 
Company, a corporation, and as its lessee; and in 
the course of the mining operation so carried on 
by said Anaconda Copper Mining Company, a cor- 
poration, in the said mining claims did so disturb 
or withdraw from the surface of the property of the 
plaintiff the subjacent or lateral support for the 
said surface and as a direct and proximate result 
thereof, the surface of the property of the plaintiff 
subsided and caused injury and damage to the struc- 
ture and building on the property of the plaintiff, 
then the Butte Copper and Zine Company, a corpo- 
ration, is liable for all damage you find from the 
evidence the plaintiff sustained by reason of such 
mining operations. 

Now, I have told you, ladies and gentlemen of the 
jury, that as to any fact in issue, before the plaintiff 
is entitled to a verdict at your hands, the burden is 
on her to prove the truth of her contention as to the 
facts by a preponderance of the evidence. So, as an 
illustration it would not be enough for her to prove 
or for you to believe that she suffered damage. She 
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must also establish the amount of the damage, 
because your verdict here will arrive at some kind 
of an amount, if you find a verdict in her favor. 
Now, when I say ‘‘she must prove it by a preponder- 
ance of the evidenee,’’ that simply means the greater 
weight of the evidence. She is not required to pro- 
duce evidence establishing the truth of her conten- 
tion beyond a reasonable doubt as in criminal cases. 
And if after viewing all the evidence introduced you 
feel that the evidence is evenly balanced, [343] your 
verdict should then be for the defendant in the ease. 
However, if after viewing all the evidence in the 
case it appears to you that the evidence is weightier 
in any degree in establishing the truth of the mate- 
rial allegations of the fact 1n issue, then the evidence 
opposing the truth of such material allegations then 
the evidence as a whole preponderates in favor of 
plaintiff and she has as a matter of law established 
the truth of the allegations that is under attention 
at the time by a preponderance of the evidence. 
The preponderance of evidence in this ease is 
not alone determined by the number of witnesses 
testifying to a particular fact or state of facts. It 
may be established by the testimony of a single wit- 
ness as against a greater number of witnesses who 
testify to the contrary if in your mind the testimony 
of the one witness is entitled to full credit, and in 
determining upon which side the preponderance of 
the evidence is, you should take into consideration 
the opportunity of the several witnesses for seeing 
and knowing of their own knowledge the things 
about which they testify, their conduct and de- 
meanor while testifying, their interest or lack of 
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interest if any in the result of the case, the relation- 
ship if any between the witness and the parties to the 
action, the probability or improbability of the truth 
of their several statements in view of all the other 
evidence, facts and circumstances proved on the trial 
and from all these facts and circumstances proved 
on the trial determine upon which side is the weight 
or preponderance of the evidence. [344] 

Now, I have talked to you somewhat about wit- 
nesses and where there is a dispute the result 
depends upon the testimony of the witnesses who 
appeared before you. If there is a dispute as between 
two, it is your duty to find the fact and you must 
believe either the one witness or the other. That is 
your function. You weigh the evidence and you 
are the sole and exclusive judges of the effect and 
value of evidence. The direct evidence of one wit- 
ness who is entitled to full credit is sufficient for 
proof of any fact in this ease. Now I don’t say there 
that the direct evidence of one witness is sufficient. 
I say the testimony of one witness entitled to full 
credit. And that means a witness who you believe 
and who you think and are confident is telling the 
truth. A witness is presumed to speak the truth. 
This presumption, however, may be repelled by the 
manner in which he testifies, by the character of 
his testimony or by evidence affecting his character 
for truth, honesty or integrity, or his motives, or 
by contradictory evidence; and the jury are the 
exclusive judges of his credibility and the weight 
and effect to be given his testimony. That means 
simply this, that when a witness is sworn here to 
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tell the truth and he goes on the witness stand, the 
law presumes and you as officers of the court must 
presume that that witness is going to tell the truth, 
but you don’t know whether as a matter of fact he 
actually tells the truth or not until you hear his 
testimony. But you must do more than hear it. He 
is before you and you must use the faculty of your 
eyesight to [345] determine this situation. You 
judge his credibility not only from what he says but 
the manner in which he speaks it and from not 
only the words that he says but the way he says 
it; does he impress you, or she impress you that 
he or she is telling the truth. You cannot determine 
that unless you both hear and see the witness. Now, 
while you are the sole and exclusive judges of the 
effect and value of the evidence, your power of 
judging of the effect of evidence is not arbitrary. 
In other words, you are controlled in vour decision 
by rules of law the same as I am in my part of the 
decision and to be exercised with legal discretion 
and in subordination to the rules of evidence. You 
are not bound to decide in conformity with the dec- 
larations of any number of witnesses which do not 
produce conviction in your minds against a less 
number or against a presumption or other evidence 
satisfying your minds; and a witness false in one 
part of his testimony is to be distrusted in others. 
Evidence is to be estimated not only by its own 
intrinsic weight but also according to the evidence 
which it is in the power of one side to produce and 
of the other to contradict and therefor if weaker 
and less satisfactory evidence is offered when it 
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appears that stronger and more satisfactory was 
within the power of the party, the evidence offered 
should be viewed with distrust. You have no right 
to disregard the testimony of a witness where his 
testimony has not been contradicted and where the 
witness giving it has not been impeached by any 
of the ways I pointed out to you a witness may be 
impeached. Wherever during the trial of [846] this 
case a fact is admitted to be true in open court by 
attorneys representing the plaintiff or defendant 
in this case, no evidence, or less evidence is required, 
as the admission proves its truth and you are bound 
to find the evidence in the case to be true upon such 
admission. 

Now, ladies and gentlemen, if your verdict is to 
be for the plaintiff in this case, as to the way you 
determine detriment and the resultant damage she 
is entitled to, if you find she is entitled to any, and 
in that case you are instructed that the cost of recon- 
structing the building is not the market value of the 
building, but is only one of the elements to be con- 
sidered in determining what is the market value of 
the building, and you must also take into considera- 
tion the amount of depreciation in the value of that 
building resulting from deterioration due to age and 
use. The measure of damages for injury to plain- 
tiff’s property is the difference between the market 
value of the property immediately before the injury 
and the market value of the property immediately 
after the injury. Evidence presented in court for 
the purpose of showing the cost of repairing or 
rebuilding the plaintiff’s house and garage does not 
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of itself prove or establish the market value of said 
buildings either before or after they sustained dam- 
ages, but as I charged vou, it is one of the elements 
that may be taken into consideration. Now, by mar- 
ket value is meant the price that the premises in 
question would bring when offered for sale by one 
desiring but not compelled to sell, and bought by 
one desiring but not compelled to purchase. It is 
known in law [347] as a transaction between a will- 
ing seller and a willing buyer and where there is no 
compulsion exercised at all on the one hand to sell 
and the other hand to buy. 

You are instructed that you have no right to 
trust your own opinion in this case, unsupported by 
proof. The testimony of the witnesses and the 
instructions of the court are your sole guide and 
you are bound by them. If you find for the plain- 
tiff, then, in estimating the damage, the jurv are 
to consider the market value of the premises before 
the happening of said injuries as compared with 
the present market value of said premises in so 
far as you find the market value has been reduced 
by injuries to the surface and to the improvements 
thereon, as set out in the plaintiff’s praver in the 
amended complaint herein, and allow to the plain- 
tiff such damages as will compensate her for such 
injuries to her property. In other words, ladies 
and gentlemen, if you find she is entitled to recover, 
then it is your function to place her as nearly 
whole as you can, to give her sufficient money to 
compensate her for whatever loss vou find that she 
has suffered. That is your function, simply com- 
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pensation. You are not to give her more than you 
feel she has suffered. She is not to be rewarded, 
but it is Just to determine as nearly as you can 
under the evidence and within the limits of the 
instructions exactly the monetary loss she has been 
caused, 1f you find she has been caused any and 
repay her for that monetary loss. 

Evidence of damage to other property in the 
vicinity of plaintiff’s property as described in the 
amended complaint herein, which was permitted to 
be introduced in this case, does not of itself prove 
damages to plaintiff’s property but, if vou find 
such damage to have occurred due to mining opera- 
tions on the part of the defendant and that such 
damages to other property as a direct consequence, 
has affected the fair market value of plaintiff’s 
property, then the fact of such damage to adjoiming 
property may be by you taken into consideration 
in fixing the fair market value of plaintiff’s prop- 
erty, and the amount of damages if any, to the 
plaintiff. You are instructed that if you find your 
verdict for the plaintiff, you may assess such 
damages as will fairly compensate plaintiff for her 
loss by reason of the acts of the defendant as 
shown by the evidence in this case. However, in no 
event can you assess the damages in excess of 
$7,000.00. And the reason for that is, ladies and 
gentlemen, that that is all she claims in her plead- 
ings—she was damaged and you could not give her 
more even though you may feel her damages were 
more. You are instructed that if you find vour 
verdict in favor of the plaintiff Nellie Poague, then 
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it is within your discretion to allow her interest at 
six per cent per annum from the date this suit was 
commenced upon such amount, if you do find for 
her the damage she suffered. The law does not 
require you to do that; it is entirely within your 
province whether you think she should receive 
interest or not. If you think she should, you may 
give it to her at the rate of six per cent per annum 
and if you think she should not, 1f you think the 
sum you have set [349] out in your verdict in 
collars and cents compensate her, vou can refuse 
to give interst on that sum. 

Now, ladies and gentlemen, it requires a wnani- 
mous verdict to return a verdict in this case; twelve 
of you must. agree on a verdict, all of you; your 
action must be unanimous. When you retire to your 
jury room, you are to select one of your number 
as foreman. That foreman will sign any verdict 
you agree on. As soon as you have all agreed on a 
verdict, you will notify the bailiff and vou will 
then be brought into the courtroom to return your 
verdict whatever it may be. The case is not as yet 
submitted to you. There are some matters we must 
now undertake that would be better done outside of 
vour presence and if you retire into the hall a 
moment and hold yourself in readiness to return 
at the call of the court. 

(Jury leaves courtroom. ) 


The Court: Has the plaintiff any exceptions or 
objections to that portion of the charge given by 
the court to the jury that was not excepted to this 
morning? 
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Mr. Maury: We have no exception. 

The Court: Has the defendant any exception 
or objection to that portion of the charge of the 
court just given to the jury that the defendant did 
not except or object to this morning? 

Mr. Finlen: If the Court please, the defendant 
objects and excepts to that portion of the Court’s 
charge which in effect informs the jury that the 
matter alleged in the complaint, evidence pled is 
not and can not be weighed as evidence, upon the 
ground and for the reason that the defendant 
asserts that admissions [350] contained in a com- 
plaint or pleading are judicial admissions and may 
be considered as elements. 

The Court: There is no question but what that 
is correct, Mr. Finlen, but you did not correctly 
get my charge to the jury. I said matters in the 
complaint was not evidence, neither were thev 
accepted as true, any facts set out in the complaint 
simply because it was a statement of fact and before 
there could be an admission there had to be two 
pleadings. In other words, in one pleading there 
is something stated as a fact. I told the jury 
because it was stated there does not make it a fact; 
but if in another pleading that is admitted, then 
it does become a fact and it is because of the 
admission set out in the second pleading. 

Mr. Finlen: What I had in mind is the allega- 
tion in the complain that the property at the time 
of the filing of the complaint was of the value of 
$500.00. The defendant states that the Jury may 
consider the plaintiff bound by that allegation. 
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The Court: Well, your objection wil] be over- 
ruled. Is there anything further? 


(Jury returns to courtroom. ) 


The Court: Now, ladies and gentlemen of the 
jury, the case in finally submitted to you. You will 
retire to your jury room to consider of your verdict 
in company with the bailiff. Forms of verdict will 
be submitted to you by the clerk and vou will take 
them with you. When vou have finally arrived at a 
unanimous verdict, you may inform the bailiffs 
and they will inform me and you will then be 
brought into the courtroom. You may [351] retire. 


(The jury retires from the courtroom in 
charge of sworn bailiffs.) 


The following are the Instructions tendered by 
the Plaintiff and refused by the court: 


[Title of Court and Cause. ] 


PLAINTIFE’S REQUEST FOR 
INSTRUCTIONS 


Comes now the plaintiff in the above entitled 
action, Nellie Allen Poague, formerly Nellie Allen, 
and hereby respectfully requests the Court to give 
the jury the following instructions numbered 1 to 
10, inclusive. 

EK. N. GENZBERGER, 
H. L. MAURY, 
A. G. SHONE, 
Attorneys for Plaintiff. 
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Instruction No. 1 


You are instructed that in determining upon 
which side the weight or preponderance of the evi- 
dence is, the jury should take into consideration 
the opportunity of the several witnesses for seeing 
or knowing of their own personal knowledge the 
things about which they testify; their conduct and 
demeanor while testifying; their interest or lack of 
interest, if any, in the result of the case; the rela- 
tion or connection, if any, between the witnesses and 
the parties; the apparent [352] consistency, fair- 
ness and congruity of the evidence; the probability 
or improbability of the truth of their several state- 
ments, in view of all the other evidence, facts and 
circumstances provided on the trial, and from all 
of these circumstances proved on the trial, and 
from all of these circumstances determine upon 
which side is the weight or preponderance of the 
evidence. 

Instruction No. 4 


You are instructed that if you find from a pre- 
ponderance of the evidence in this case that the 
plaintiff’s property has been damaged through min- 
ing activities of the defendant in the so-called 
Emma Mine as alleged in the Amended Complaint 
herein, then you are instructed to find your verdict 
in favor of the plaintiff and against the defendant. 


Instruction No. 6 


You are instructed that when the surface of land 
is owned by one, and the mineral beneath, with the 
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right to extract the same, is owned by another, it 
is immaterial whether the two mterests have been 
created by a conveyance of the surface with a 
reservation of the mineral, or by a grant of the 
mineral with a reservation of the surface. In either 
case the obligation to protect the surface is the 
same. 


Catron v. South Butte Mining Co. (CCA 9th), 
181 Fed. 941. 


Instruction No. 7 


I charge you that where there are wrongful acts 
of continued existence upon premises that are 
leased, the landlord and owner may be liable for 
damages resulting [353] therefrom, and the land- 
lord is liable if he permits the tenant to do such 
acts and executes a lease without any demand or 
provision therein that the tenant refrain from doing 
such wrongful acts. Here it is proven that when 
Butte Copper and Zine Company executed a lease 
to Anaconda Copper Mining Company to work the 
land for joint benefit of both, there was no reserva- 
tion of any kind in the lease, or provision that 
Anaconda Company should protect the surface of 
plaintiff’s ground, and in such condition, if the 
acts of the Anaconda Company, lessee, were un- 
lawful and wrongful, then the Butte Copper and 
Zine Company, lessor, is liable for the same. 


Instruction No. 8 


You are instructed that every person who suf- 
fers detriment from the unlawful act or omission 
of another may recover from the person in fault 
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a compensation therefor in money, which is called 
damages, and in this connection, you are further 
instructed that detriment is a loss of harm and 
suffered in property. 


Instruction No. 10-P 


If you find the issues in this case in favor of the 
plaintiff and against the defendant, it then becomes 
your duty to assess plaintiff’s damages in such sum 
as you may find from the evidence will reasonably 
compensate her for the detriment sustained by her, 
and as defined in these instructions in no ease to 
exceed the sum of Seven Thousand and no/100 
($7,000.00) Dollars, the amount prayed for in the 
Amended Complaint in this action. [354] 


The following are the Instructions tendered by 
the Defendant and refused by the court: 


{ Title of Court and Cause. ] 


DEFENDANT’S REQUEST FOR 
INSTRUCTIONS 


The defendant in the above entitled action, Butte 
Copper and Zinc Company, a corporation, hereby 
respectfully requests the Court to give the jury the 
following instructions numbered 1 to 8, inchuisive. 

W. H. HOOVER, 

R. HY GOW 

JOHN V. DWYKR, 

J.T. FINLEN, JR., and 

SAM STEPHENSON, JR., 
Attorneys for Defendant. 
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Instruction No. 1 


You are instructed that the Lessor of the prop- 
erty, in this case the Butte Copper and Zine Com- 
pany, Defendant, is not lable for the damages to 
the plaintiff’s property due to the mining opera- 
tions of a Lessee. 


Instruction No. 2 


You are instructed that you must disregard all 
evidence which was presented to you in this trial 
regarding gas explosions, and that you must not 
eonsider. any such evidence in arriving at your 
verdict in this case. 


Instruction No. 3 


You are instructed that you must disregard all 
evidence which was presented to you in this trial 
regarding repairs to leaks in gas pipes or repairs 
or [855] changes made in the same, and that you 
must not consider any such evidence in arriving 
at your verdict in this ease. 


Instruction No. 4 


Anyone who is in any way financially interested 
in the outcome of the controversy is an interested 
witness, and with reference to the testimony of in- 
terested witnesses the law says that such testimony 
is not to be disbelieved, but that it is to be weighed 
more closely and scrutinized more carefully by the 
jury than the testimony of disinterested witnesses. 
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Instruction No. 5 


You are instructed that the direct evidence of 
one witness who is entitled to full credit is suffi- 
cient proof of any fact in this case. 

A witness is presumed to speak the truth. This 
presumption, however, may be repelled by the man- 
ner in which he or she testifies, by the character 
of his or her testimony, or his or her motives or by | 
contradictory evidence. T'he jury is the exclusive 
judge of his or her credibility. However, a witness 
false in one part of his or her testimony is to be 
distrusted in others. 


war 


The following are the Instructions tendered by 
the Defendant and refused by the court: 


[ Title of Court and Cause. ] 


DEFENDANT’S REQUEST FOR 
INSTRUCTIONS 


The defendant in the above entitled action, Butte 
Copper and Zine Company, a corporation, hereby: 
respectfully requests the Court to give the. jury 
the following instructions numbered 9 to 13, 
Inclusive. 

W. Hf. BOOVEE: 

R. H. GLOVER, 

JOHN V. DWYER, 

J.T. FINLEN, JR., and 

SAM STEPHENSON, JR., 
Attorneys for Defendant. 
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Instruction No, 12 


You are instructed to return your verdict in 
favor of the defendant, Butte Copper and Zine 
Company, a corporation. 


Instruction No. 13 


You are instructed that there is no evidence in 
this case that the mining operations alleged to 
have damaged the plaintiff’s property were carried 
on by Butte Copper and Zine Company, either by 
itself or through a servant agent or partner. 

The following are the Instruction tendered by 
the Defendant and refused by the court: 


[ Title of Court and Cause. ] 


DEFENDANT’S REQUEST FOR 
INSTRUCTIONS 


The defendant in the above entitled action, Butte 
Copper and Zinc Company, a corporation, hereby 
respectfully requests the Court to give the jury the 
following instructions numbered 14 to 17, inclusive. 


W. H. HOOVER, 

R. H. GLOVER, 

JOHN V. DWYER, 

J.T. FINLEN, JR., and 

SAM STEPHENSON, JR., 
Attorneys for Defendant. 
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You are instructed that you must disregard all 
evidence which was presented to you in the trial 
of this case regarding plumbing bills alleged to 
have been paid by the plaintiff, and you must not 
consider such evidence in arriving at your verdict in 
this case. 

Instruction No. 15 


You are instructed that vou must disregard all 
evidence regarding the cost of razing the buildings 
on plaintiff’s property and the filling of excavations 
thereon, and you must not consider any such evi- 
dence in arriving at your verdict in this ease. 


Instruction No. 16 


You are hereby instructed that the fact that 
the lease between the Butte Copper and Zine Com- 
pany, defendant in this case, and the Anaconda 
Copper Mining Company contains no specific pro- 
vision to the effect that the Lessee must maintain 
the surface of the demised ground has no bearing 
on the issue in this case and must therefore be 
disregarded. 

Instruction No. 17 


You are instructed that the admission contained 
in plaintiff’s complaint that the property has a 
value of Five Hundred Dollars is binding upon the 
plaintiff, and you must therefore find that plaintiff’s 
property has a value of not less than Five Hundred 
Dollars. 
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The following are the Instructions tendered by 
the Plaintiff and the Defendant and given by the 
Court: 


Instruction No. 2-P 


In this case it has been admitted as a fact that 
the plaintiff, Ella Poague, is the owner of the 
property described in the Amended Complaint in 
this ease and has been the owner of that property 
since December, 1910, and you are instructed that 
it is the law that said plaintiff had and has an 
absolute right to subjacent and lateral support for 
the surface of the same and for all of her structures 
thereon; good or bad mining in no way affects the 
responsibility ; what the surface owner has a right 
to demand is sufficient support, even if to that end 
it be necessary to leave the ore unmined under, or 
adjacent to, or down the slope of the vein or veins 
in the land; it is not required that plaintiff prove 
that the mining methods were negligent or unskill- 
ful before she can recover; no matter how careful 
the method employed may have been, if the mining 
of the defendant underneath the surface of the 
Emma, Czarromah or Nellie Lode Claims, or any 
of them, did disturb the surface of Lot 4 and the 
North 10 feet of Lot 5 in Block 67, Butte Townsite, 
and injure the buildings thereon, then the defendant 
is hable for all the damage to [359] said property 
proximately caused thereby. 


Kvans Fuel Co. v. Levda, 236 Pac. 1028. 
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Instruction No. 3-P 


You Are Instructed that the plaintiff, Ella 
Poague, is entitled under the facts in this case, 
not only to sub-surface but to lateral support. Sub- 
surface or subjacent support means support from 
below. Lateral support is support from the sides 
all around the building, and if you find from the 
evidence that the defendant, by mining down the 
slope of the vein or veins or by making excavations 
in the earth in the immediate vicinity of plaintiff’s 
buildings, has disturbed the plaintiff’s surface, or 
has by mining easterly, westerly, northerly or 
southerly from the side planes underlying plain- 
tiff’s property has disturbed either the lateral 
support or the subjacent support of plaintiff’s 
buildings, then the defendant is liable to the plain- 
tiff for such disturbance because the law requires 
the defendant to so conduct its mining operations 
that the surface is at all times sustained. . 


Instruction No. 6-D 


You are instructed that the cost of reconstructing 
the building is not the market value of the building, 
but is only one of the elements to be considered 
in determining what is the market value:of the 
building, and you must also take into consideration 
the amount of depreciation in the value of that 
building resulting from deterioration due to age 
and use. [860] 
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Instruction No. 8-D 


You are instructed that the measure of damages 
for injury to plaintiff’s property is the difference 
between the market value of the propertv imme- 
diately before the injury and the market value of 
the property immediately after the injury. 


Instruction No. 9-D 


You are instructed that the evidence presented 
in Court for the purpose of showing the cost of 
repairing or rebuilding the plaintiff’s house and 
garage does not of itself prove or establish the 
market value of said buildings either before or 
after they sustained damages. 


Instruction No. 10-D 


You are instructed that by ‘“‘market value’’ is 
meant the price that the premises in question would 
bring when offered for sale by one desiring but not 
compelled to sell, and bought by one desiring but 
not compelled to purchase. 


Instruction No. 11-D 


You are instructed that you have no right to 
trust your own opinion in this case, unsupported 
by proof. The testimony of the witnesses and the 
instructions of the Court are your sole guide and 
you are bound by them. 


Instruction No. 9-P 
The Court instructs the jury that, if you find 
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for the plaintiff, then, in estimating the damage, 
the jury are to consider the market value of the 
premises before [3861] the happening of said in- 
juries as compared with the present market value 
of said premises in so far as you find the market 
value has been reduced by injuries to the surface 
and to the improvements thereon, as set out in the 
plaintiff’s prayer in the Amended Complaint 
herein, and allow to the plaintiff such damages as 
will compensate her for such injuries to her 
property. 

4 Randall’s Instructions to Juries, Sec. 3861 

p. 4201. 


Instruction No. 5-P 


The jury is instructed that the evidence of dam- 
age to other property in the vicinity of plaintiff’s 
property as described in the amended complaint 
herein, which was permitted to be introduced in 
this case, does not of itself prove damages to 
plaintiff’s property, but, if you find such damage 
to have occurred due to mining operations on the 
part of the defendant and that such damages to 
other property as a direct consequence, has affected 
the fair market value of plaintiff’s property, then 
the fact of such damage to adjoining property may 
be by you taken into consideration in fixing the fair 
market value of plaintiff’s property, and _ the 
amount of damages, if any, to the plaintiff. 


Tnstruction No. 7-D 


You are instructed that 1f you find vour verdict 
for the plaintiff you may assess such damages as 
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will fairly compensate plaintiff for her loss by 
reason of the acts of the defendant as shown by 
the evidence in [863] this case. However, in no 
event can you assess the damages in excess of Seven 
Thousand Dollars ($7,000.00). 


Instruction No. 11-P 


The jury are instructed that if you find your 
verdict in favor of the plaintiff, Nellie Poague, 
then it is within your discretion to allow her 
interest at 6 per cent. per annum from the date 
this suit was commenced. 


re ere 


That thereafter the jury retired to consider of 
their verdict and subsequently, to-wit: On April 
7, 1947, returned into court their verdict in favor 
of the plaintiff and against the defendant, which 
said verdict is as follows, to-wit: 


[Title of Court and Cause. ] 


VERDICT 

We, the jury of the above entitled case, find the 
issues herein in favor of the plaintiff, Mrs. Nellie 
Allen Poague, formerly Nellie Allen, and against 
the defendant, Butte Copper & Zine Co., a corpora- 
tion, and assess plaintiff’s damages in the sum of 
Fifty Five Hundred Dollars with interest. 
($5500.00) Dollars, with interest thereon at the 
rate of six per cent. per annum (6%) from Feb- 
ruary 2, 1946. 

HARRY HIGH, 
Foreman. [364] 
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is as follows, to-wit: 


This indenture, made and entered into as of 6th 
day of July, A. D. 1917, by and between the Butte 
Copper & Zine Company, a corporation organized 
under the laws of the State of Maine (hereinafter 
ealled the ‘‘Zinc Company’’), party of the first 
part, and the Anaconda Copper Mining Company, 
a corporation organized under the laws of the State 
of Montana (hereinafter called the ‘‘Mining Com- 
pany’’), party of the second part, 


Witnesseth: 


First: That, in consideration of the rentals and 
royalties to be paid as hereinafter provided, and 
of the mutual agreements hereinafter contained, the 
Zine Company hereby leases and demises unto the 
said Mining Company the following described prop- 
erty, situated in the County of Silver Bow, State 
of Montana, particularly described as follows; to-. 
wit: i 

The Emma quartz lode mining claim, Lot No. 
131, Survey No. 728; together with lots 1, 2, 3, 
4, 5, 6, 16, 17 and 18, in block 59, and all other 
lots owned by the Zinc Company in the Butte Town- 
site. 

The Czarromah quartz lode mining claim, Survey 
No 720; Lot No. 129. 

The Travonia Fraction quartz lode mining claim, 
Survey No. 791, Lot No. 149. 3 

All the right, title and interest formerly owned 
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by John P. Reins and J. Maude D. Ayers, of Butte, 
Montana, in and to the Ella Quartz lode mining 
claim, Lot No. 139, being all interest referred to, 
described [365] and covered by that certain lease 
and option, executed on September 8, 1916, by 
John P. Reins and J. Maud D. Ayers to F’. J. Lyons, 
the said lease and option, having been assigned to 
the Zine Company, and the said Zine Company now 
proceeding to acquire title to the said interest in 
said Ella lode claim under and by virtue of said 
lease and option. 

The Nellie quartz lode mining claim, Lot No. 136, 
and lots 1 to 10 inelusive, in block 5, of the Nellie 
Addition to the City of Butte. 

Also all other real property and interest, situated 
in said County of Silver Bow, and which hes ad- 
jacent to or in the immediate vicinity of any of the 
property above leased, and which the Zine Com- 
pany may acquire during the term of this lease, 
it being understood and agreed that if the Zine 
Company shall, during the life of this lease, acquire 
any other real property or interests lying adjacent 
to or in the immediate vicinity of any of the above 
leased property, the said property so purchased 
shall, during the remainder of the leased term, be 
subject to and covered by the terms of this lease, 
and be leased and let hereby to the same effect as 
if fully described herein. 

Also all veins, lodes, ledges and ore bodies and 
rights of every character and description, lying 
within or belonging to the above leased premises, 
or any part thereof. 
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There is excepted herefrom all surface lots and 
rights heretofore conveyed by the grantors of the 
Zine Company, and which are not now owned or 
possessed. [366] by the Zine Company herein. 

This lease shall be and continue in force and 
effect, unless sooner terminated by forfeiture or 
abandonment, for the period from the execution 
hereof, until and including the 8th day of July, 
1931. 

Second: It is agreed that the said Mining Com- 
pany shall have the right, during the said leased 
term, to work all of the said premises above de- 
scribed and referred to, in mine fashion, and to 
extract and remove therefrom all ores and minerals 
which may be encountered, and which, in the Mining 
Company’s opinion, may be desirable or profitable 
TOrexeractwend remove. 

The said Mining Company agrees that it will, 
during the said leased term, continue in possession 
of said leased premises and the mine workings 
therein contained, and that it will install and pro- 
vide such suitable equipment and machinery as 
may be necessary in order to operate the same. 

The said Mining Company further agrees to 
prosecute with reasonable diligence the mining 
operations contemplated hereunder, and to that end 
binds itself to employ underground not less than 
ten men working each twenty shifts per month 
during the said leased term. All work done by the 
Mining Company on said property shall be done 
in a good, workmanlike, minerlike and substantial 
manner. 
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Third: The said Mining Company further agrees 
that on or before the 8th day of July, 1925, it will 
sink the shaft now on the said Emma lode claim 
an additional vertical distance so that the same 
shall, on or before [867] said date, reach a depth 
of eight hundred feet below what is known as the 
800-foot level in said mine, or the said Mining Com- 
pany shall extend southerly from such mine work- 
ings as shall be determined by it, a crosscut to be 
driven through the vertical plane of the north side 
line of said Emma claim, and to extend in a general 
southerly direction through said Emma claim, and 
beyond its south side line, to an intersection with 
that certain vein known and described as the Emma 
vein, said crosscut to be driven at a level which will 
cause it to crosscut the said Emma vein at the same 
approximate level that the crosscut southerly from 
said Emma shaft, at a depth of approximately eight 
hundred feet below the present so-called 800-foot 
level of said Emma shaft, would so crosscut the 
said Emma vein; and that the said Mining Com- 
pany will drift on said Emma vein at least four 
hundred feet laterally from the said intersection. 
If, in the judgment of the Mining Company, the 
developments on the said level where the said cross- 
cut shall intersect the said vein, justify the opening 
up of said level and the extraction of ores therefrom 
beyond the doing of development and prospect 
work, it is agreed that the Mining Company will 
sink the said EKmma shaft, or such other shaft, as 
may be agreed upon between the parties hereto to 
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a sufficient depth to open up a level and connect 
the same with the crosscut or mine workings estab- 
lished by the said intersection at said level. 

It is understood and agreed that any and all work, 
shaft sinking or crosscutting heretofore done by 
the Mining Company shall be considered, so far 
as the same [368] is applicable, part of the work 
herein provided for. 

Fourth: The said Mining Company shall be 
entitled to retain and keep, for its own use and 
benefit, fifty per cent of the net returns from all 
ores and minerals mined hereunder, and shall ac- 
eount for and pay to the Zine Company the re- 
maining fifty per cent of the said returns, the said 
Mining Company to account to the Zine Company 
for the said fifty per cent to be paid to the Zine 
Company, within fifteen days after receiving settle- 
ment from the smelter or reduction works for the 
ores and minerals shipped. 

In arriving at the net returns for the purpose of 
division, as herein provided, between the Zine Com- 
pany and the Mining Company, respectively, all 
costs and charges of maintaining, preserving, pro- 
tecting the said property, including all taxes upon 
the property leased, all costs and charges of mining, 
milling, smelting, reduction, development, transpor- 
tation and other charges, of every kind whatsoever, 
incurred in connection with the maintenance, opera- 
tion and mining of the said premises, and the trans- 
portation and reduction of the ores obtained there- 
from, and the selling of the metals returned or 


376 Butte Copper & Zinc Company vs. 


Plaintiff’s Exhibit No. 8-A—(Continued ) 
disposed of, shall be deducted, to reach the net re- 
turns to be divided between the parties as herein 
set forth; provided that any crosscut which may 
be driven from other properties of the Mining Com- 
pany to develop said premises shall not be consid- 
ered development work for the purpose of deducting 
the cost thereof, until such crosscut or crosscuts 
shall have passed through the vertical plane of the 
north side line of [869] the Emma or Czarromah 
lode claims. 

Fifth: It is understood and agreed that the 
management of the property hereby leased, and the 
conduct of all mining operations thereon, shall be 
vested exclusively in the Mining Company, or such 
person or representatives as it may designate; also, 
that the Mining Company shall have the exclusive 
right to arrange for, enter into and make such con- 
tract as it may see fit, for the milling and reduc- 
tion of any and all ores extracted from the said 
premises, and the marketing and disposing of the 
metals obtained therefrom; provided the said 
Mining Company will use due diligence to make 
as favorable contracts in this connection as it may 
be able to obtain in the general course of the trade. 

Sixth: At any time when the Mining Company 
possesses milling, smelting or other reduction 
works, capable of and suitable for treating the 
character of ores which may be obtained from the 
leased premises, and undertaking to treat and re- 
duce such ores so obtained, it is agreed that the 
said Mining Company will make a contract with 
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the Zine Company for the treatment of such ores 
upon as favorable terms as are made by the said 
Mining Company for the treatment of similar ores 
of like grade and quantity, treated for any other 
custom producer. A contract for smelting and re- 
duction of such ores for five years of the period 
covered by this lease has been executed contempo- 
raneously with the execution hereof. 

Seventh: All money necessary for the operations 
herein provided for, including taxes, shall be ad- 
vanced by the Mining Company, but the Zine Com- 
pany shall have [870] no authority to incur any 
expense, nor will the said Mining Company, nor 
the said operations be liable therefor, unless the 
same has first been agreed to by the said Mining 
Company, and no salaries or other expenses of the 
Zine Company shall be charged in any way against 
the said Mining Company or the said operations 
to be conducted under this lease. 

Eighth: It is further understood and agreed 
that the said Mining Company may at any time 
abandon and terminate this lease and cease working 
and operating the property covered hereby, by 
giving six months’ notice in writing to the said 
Zine Company of its intention so to do, and during 
the said period of six months after giving of such 
notice, the said Mining Company shall keep the 
mine workings in said property free from water, 
and upon the termination of said six months period, 
and upon the turning over of the possession of said 
property by the said Mining Company to the said 
Zine Company, all obligations and liability on the 
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part of the Mining Company, of any kind or charac- 
ter hereunder, will cease and terminate, and this 
lease shall be at an end. 

It is further understood and agreed that in the 
event that the said Mining Company be by an act 
of God, fire, flood, water, strike, lockouts or other 
causes beyond its control, prevented from fulfilling 
any condition or term of this lease, such failure 
shall not be considered a breach of the terms hereof, 
but the said Mining Company agrees, in any such 
case, to use all reasonable diligence to remove such 
preventing [371] cause. 

Ninth: It is further understood and agreed that 
upon the expiration of this lease, either by lapse 
of time, abandonment or forfeiture, the said Mining 
Company will return the peaceful possession of said 
leased premises to the said Zine Company, with all 
openings and workings thereon, necessary for the 
continued operation of said property, in good con- 
dition for such further operation, and that all 
machinery and equipment which shall have been 
permanently installed or attached to the mine prop- 
erty or workings shall become the property of the 
Zine Company. In determining the property and 
equipment which shall pass to the Mining Com- 
pany, it is understood that the same shall not in- 
elude tools, supplies and equipment which shall not 
have been affixed to the realty. 

Tenth: It is further understood and agreed that 
the Mining Company shall keep proper books and 
records showing the mining operations conducted 
under this lease and the proceeds therefrom, and 
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that the Zine Company shall have the right, through 
its duly designated officers, representatives or 
agents, to examine all accounts of the Mining Com- 
pany, kept in connection with the performance of 
work hereunder, and the making of settlements 
therefor, and that the said Zine Company, its off- 
cers, representatives or agents, shall at all reason- 
able times have access to and egress from all of the 
premises of the Zine Company, in the control of 
the Mining Company hereunder, together with the 
right to make full inspection and survey of the 
same and to [3872] obtain at reasonable periods 
from the Mining Company copies of working maps, 
showing the mining operations conducted in the 
said property. 

The said Mining Company, except as hereinafter 
expressly excepted, hereby assumes all claims which 
may arise in favor of any individual, firm or eor- 
poration for any tort or contract obligation arising 
out of the operation of the leased premises during 
such period as they shall be in possession of the 
Mining Company, or incurred while controlling the 
same, and the Mining Company will indemnify and 
keep indemnified the said Zinc Company, its suc- 
eessors and assigns, against any and all such claims, 
and at its own cost and expense defend such claims 
and pay any cost or judgment recovered thereon; 
provided, however, that the said Mining Company 
shall not be under any obligation or duty, or incur 
any liability whatsoever in connection with any 
claim which may be asserted by any person or 
corporation, of ownership to any of the premises 
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hereby leased, or any ores or minerals mined or 
removed therefrom, or for trespass upon any of 
the premises hereby leased; this lease being entered 
into upon the understanding and basis that the 
Zine Company is the owner of the premises and 
ore bodies hereinabove described and referred to, 
and shall be deemed, from the date hereof to super- 
sede the lease of July 8, 19109. 

This lease shall be binding upon and inure to 
the benefit of the parties hereto, their respective 
successors and assigns. [373] 


In Witness Whereof, the parties hereto have 
caused these presents to be executed, and their cor- 
porate seals affixed, by their respective officers, 
thereunto duly authorized, the day and year above 
written. 


[Seal] BUTTE COPPER & ZINC 
COMPANY, 
By /s/ ALBERT J. SILIGMAN, 
Its President. 


Attest : 
/s/ A. L. BAILEY, 
Its Secretary. 


[Seal] ANACONDA COPPER 
MINING COMPANY, 
By /s/ B. BUA ik, 
Its Vice-President. 
Attest: 
/s/ A. H. MELIN, 
Its Secretary. 
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State of New York, 
County of New York—ss. 


On this 2ist day of August, A. D. 1917, before 
me, M. EK. Bryans, a notary public in and for the 
County and State of New York, personally appeared 
Albert J. Seligman, to me known and known to me 
to be the President of the Butte Copper & Zinc 
Company, the corporation that executed the within 
agreement, and acknowledged to me that such cor- 
poration executed the same. 


In Testimony Whereof, I have hereunto set my 
hand and affixed my notarial seal the day and year 
in this certificate first above written. [374] 


[Seal] M. E. BRYANS, 
Notary Public in and for New York County and 
State. (No. 273.) 


My commission expires March 30, 1919. 


State of New York, 
County of New York—-ss. 


On this 21st day of August, A. D. 1917, before 
me, M. E. Bryans, a notary public in and for the 
County and State of New York, personally ap- 
peared B. B. Thayer, to me known and known to 
me to be the Vice-President of the Anaconda Cop- 
per Mining Company, the corporation that executed 
the within agreement, and acknowledged to me that 
such corporation executed the same. 
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In Testimony Whereof, I have hereunto set my 
hand and affixed my notarial seal the day and year 
in this certificate first above written. 


[Seal ] M. EK. BRYANS, 


Notary Public in and for New York County and 
State. (No. 278.) 


My commission expires March 30, 1919. 


Filed April 7, 1947. H. H. Walker, Clerk. [375] 


PLAINTIFE’S EXHIBIT No. 9 
is as follows, to-wit: 


This indenture, made and entered into as of this 
17th day of October, A. D. 1927, by and between 
the Butte Copper & Zine Company, a corporation 
organized under the laws of the State of Maine 
(hereinafter called the ‘‘Zine Company’’), party of 
the first part, and the Anaconda Copper Mining 
Company, a corporation organized under the laws 
of the State of Montana (hereinafter called the 
‘Mining Company’’), party of the second part, 


Witnesseth: 

Whereas, under date of July 6, 1917, the Zine 
Company as lessor, duly entered into a lease with 
the Mining Company, as lessee, whereby the Zine 
Company leased and demised to the Mining Com- 
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pany the following described property situated in 
the County of Silver Bow, State of Montana, to wit: 


The Emma quartz lode mining claim, Lot No. 
131, Survey No. 728; together with lots 1, 2, 3, 4 
d, 6, 16, 17 and 18, in block 59, and all other lots 
owned by the Zinc Company in the Butte Townsite. 


The Czarromah quartz lode mining claim, Survey 
No. 720, Lot No. 129. 


The Travonia Fraction quartz lode mining claim, 
Survey No. 791, Lot No. 149. 


All the right, title and interest formerly owned 
by John P. Reins and J. Maude D. Ayers, of Butte, 
Montana, in and to the Ella Quartzlode mining 
elaim, Lot No. 139, being all interest referred to, 
described and covered by that certain lease and 
option executed on [376] September 8, 1916, by 
John P. Reins and J. Maude D. Ayers to F. J. 
Lyons, the said lease and option having been as- 
signed to the Zine Company, and the said Zine Com- 
pany having acquired title to the said interest in 
said Ella Lode claim under and by virtue of said 
lease and option. 


The Nellie quartz lode mining claim, Lot No. 136, 
and lots 1 to 10 inclusive, in block 5, of the Nellie 
Addition to the City of Butte. 


Also all other real property and interest, situated 
in said County of Silver Bow, and which lies ad- 
jacent to or in the immediate vicinity of any of the 
property above described, and which the Zine Com- 
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pany has acquired or may acquire during the term 
of said lease. 


Also all veins, lodes, ledges and ore bodies and 
rights of every character and description, lying 
within or belonging to the above leased premises, 
or any part thereof; and 


Whereas, during the term of said lease, the Zine 
Company has aequired the Mary Louise quartz lode 
mining claim, Lot No. 159, Survey No. 807, the 
Railroad quartz lode mining claim, Lot No. 330, 
Survey No. 1201, and the Ophir quartz lode mining 
claim, Lot No. 220, Survey No. 968, in said County 
of Silver Bow, State of Montana, which claims are 
now subject to the terms of said lease. 


Whereas, the parties hereto desire to extend the 
term of said lease from the 8th day of July, 1931, 
to and including the 8th day of July, 1936, upon 
the same rentals and royalties and subject to the 
same conditions as provided in said lease: [877] 


Now, Therefore, in consideration of the premises 
and of the rentals and royalties to be paid as pro- 
vided in said lease and of the mutual agreements 
therein contained and of the sum of One Dollar 
paid by the Mining Company to the Zine Company, 
receipt of which is hereby acknowledged, and of 
other valuable considerations, the Zine Company 
hereby modifies the said lease so that the term 
thereof shall continue until and including the 8th 
day of July, 1936, unless sooner terminated by for- 
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feiture or abandonment, such modification to have 
the same effect as though the said lease as originally 
executed had so provided. 


Tt is understood and agreed that if the Zine Com- 
pany shall during the life of said lease as herein 
modified, acquire any other real property or inter- 
ests lying adjacent to or in the immediate vicinity 
of any of the property leased pursuant to the terms 
of said lease, as herein modified, the said property 
so purchased and all veins, lodes, ledges and ore 
bodies and rights of every character and descrip- 
tion lying within or belonging to the said property 
or any part thereof shall, during the remainder of 
the leased term, as herein modified, be subject to 
and covered by the terms of said lease, as herein 
modified, and be leased and let to the same effect 
as 1f fully described in said lease. 


Except as herein specifically modified, the said 
lease and all of the terms, provisions and conditions 
thereof shall continue in full foree and effect and 
shall be applicable to the expiration of the ex- 
tended term. Nothing in this agreement shall modify 
the provisions [378] of the agreement between the 
parties hereto, dated July 6, 1917, as modified by 
the parties hereto, respecting the method of ac- 
counting for ores mined from the leased properties. 


In Witness Whereof, the parties hereto have 
caused these presents to be executed, and their cor- 
porate seals affixed, by their respective officers, 
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thereunto duly authorized, the day and year above 
written. 

BUTTE COPPER & ZINC 
COMPANY, 
By /s/ ALBERT J. SELIGMAN, 
Its President. 


| Seal ] /s/ A. L. BAILEY, 
Its Secretary. 
ANACONDA COPPER 
MINING COMPANY, 
J/3/ B. B. THAYER 
Its Vice-President. 


Attest: 
[Seal] /s/ A. H. MELIN, 
Its Secretary. 


Filed April 7, 1947. H. H. Walker, Clerk. [379] 


PLAINTIFF’S EXHIBIT No. 10 
is as follows, to-wit: 


This Indenture made and entered into as of the 
Ist day of June, A. D., 1933, by and between Butte 
Copper & Zine Company, a corporation organized 
under the laws of the State of Maine, (hereinafter 
ealled the ‘‘Zine Company’’), party of the first 
part, and Anaconda Copper Mining Company, a 
corporation organized under the laws of the State 
of Montana (hereinafter called the ‘‘Mining Com- 
pany’’), party of the second part, 
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WITNESSETH: 


Whereas, under date of July 6, 1917, the Zinc 
Company as lessor duly entered into a lease with the 
Mining Company as lessee, whereby the Zine Com- 
pany leased and demised to the Mining Company the 
following described property, situated in the County 
of Silver Bow, State of Montana, to-wit: 

The Emma quartz lode mining claim, Lot No. 131, 
Survey No. 728; together with lots 1, 2, 3, 4, 5, 6, 
16, 17 and 18, in block 59, and all other lots owned 
by the Zine Company in the Butte Townsite. 

The Czarromah quartz lode mining claim, Survey 
No. 720, Lot No. 129. 

The Travonia Fraction quartz lode mining claim, 
Survey No. 791, Lot No. 149. 

All the right, title and interest formerly owned 
by John P. Reins and J. Maude D. Ayers, of Butte, 
Montana, in and to the Ella quartz lode mining 
claim, Lot No. 139, being all interest referred to, 
described and covered by that certain lease and 
option executed [3880] on September 8, 1916, by 
John P. Reins and J. Maude D. Avers to F. J. 
Lyons, the said lease and option having been as- 
signed to the Zine Company, and the said Zine Com- 
pany having acquired title to the said interest in 
said Ella lode claim under and by virtue of said 
lease and option. 

The Nellie quartz lode mining claim, Lot No. 136, 
and Lots 1 to 10, inclusive, in block 5, of the Nellie 
Addition to the City of Butte. 
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Also all other real property and interest, situated 
in said County of Silver Bow, and which lies ad- 
jacent to or in the immediate vicinity of any of the 
property above described, and which the Zine Com- 
pany has acquired or may acquire during the term 
of said lease. 

Also the veins, lodes, ledges and ore bodies and 
rights of every character and description, lying 
within or belonging to the above leased premises, 
or any part thereof; and 

There were excepted from the property leased all 
surface lots and rights conveyed by the grantors of 
the Zine Company prior to the date of the lease and 
which at that date were not owned or possessed by 
the Zine Company. 

Whereas, during the term of said lease the Zine 
Company has acquired the Mary Louise quartz lode 
mining claim, Lot No. 159, Survey No. 807, the 
Railroad quartz lode mining claim, Lot No. 380, 
Survey No. 1201, and the Ophir quartz lode mining 
elaim, Lot No. 220, Survey No. 968, in said County 
of Silver Bow, State of Montana, which claims are 
now subject to the terms of said lease; [381] and 

Whereas, the parties hereto by indenture dated 
as of the 17th day of October, A.D., 1927, extended 
the term of said lease from the 8th day of July, 
1931, to and including the 8th day of July, 1936, 
and by agreement dated the 7th day of June, 1932, 
agreed to a temporary suspension of operation of 
said properties; and 
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Whereas, the parties hereto hereby desire to 
modify the provisions of said lease as extended and 
to further extend the term thereof; 

Now, Therefore, in consideration of the premises, 
and of the mutual convenants herein contained, and 
of the rentals and royalties to be paid as provided 
in said lease as heretofore and herein modified, and 
of the sum of One Dollar ($1) paid by the Mining 
Company to the Zine Company, receipt of which is 
hereby acknowledged, and of other valuable consid- 
erations, the parties hereto do hereby agree as 
follows: 

1. The said agreement between the parties hereto 
dated the 7th day of June, 1932, shall be terminated 
as of the Ist day of June, 1933, provided that the 
Mining Company shall be entitled to deduct, as 
hereinafter provided in paragraph 4, all amounts 
expended pursuant to said agreement, as well as 
any and all amounts expended or to be expended 
under said lease and this agreement, in arriving at 
the net returns of any future operations and mak- 
ing the division provided in Article Fourth of said 
lease. 

2. The Mining Company agrees to expend over 
the three months’ period beginning June 1, 1933, 
and ending August 31, 1933, approximately the sum 
of Forty-five [882] Thousand Dollars ($45,000) in 
the aggregate for (a) repairs to levels, stopes and 
working places in the mines covered by said lease, 
(b) reconditioning the mining machinery and equip- 
ment, and (c) for all other purposes required by 
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said lease, including all expenditures made during 
the month of June, 1933, by the Mining Company 
under the above-mentioned agreement dated the 
7th day of June, 1932. The Mining Company shall 
deliver to the Zine Company on July 15, 1933, 
August 15, 1933, and September 15, 1933, a certified 
statement showing its expenditures under this para- 
graph 2. 

3. The parties hereto hereby modify and amend 
the said lease so that the term thereof shall continue 
until and including the 8th day of July, 1941, unless 
sooner terminated in accordance with the specific 
provisions for termination contained in said lease, 
such modification to have the same effect as though 
the said lease as originally executed had provided 
for a term expiring on the 8th day of July, 1941. 


4. Before making any division of the net returns 
of any future operation under said lease or paying 
an ypart thereof to the Zine Company, as provided 
in Article Fourth of said lease, the Mining Com- 
pany shall be entitled to and shall deduct from such 
net returns 


(a) All amounts heretofore expended bv 
the Mining Company under the terms of said 
agreement dated the 7th day of June, 1932; 


(b) All expenditures heretofore made under 
said lease and which have not been heretofore 
deducted from said returns and which by the 
terms of said lease the Mining Company is en- 
titled to deduct before making any division of 
said returns; 
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(c) All expenditures hereafter made by the 
Mining Company under said lease and which by 
the terms thereof the Mining Company is en- 
titled to deduct before making any division of 
said returns; and 


(d) All expenditures made or to be made 
under the terms of paragraph 2 hereof; 

it being understood that the Mining Company shall 
be entitled to make such deductions regardless of 
the period of time required to provide net returns 
sufficient to equal such deductions, and that until 
the net returns of future operations have been suffi- 
cient to provide not only for the items referred to 
in said Article Fourth, but for the foregoing items 
as well, the Zine Company shall not be entitled to 
any part of the net returns of such operations. 


). It is understood and agreed that if the Zine 
Company shall during the life of said lease as herein 
modified acquire any other real property or interests 
lying adjacent to or in the immediate vicinity of 
any of the property leased pursuant to the terms of 
said lease, as herein modified, the said property so 
purchased and all veins, lodes, ledges and ore. bodies 
and rights of every character and description lying 
within or belonging to the said property or any part 
thereof shall, during the remainder of the leased 
term, as herein modified, be subject to and covered 
by the terms of [384] said lease, as herein modified, 
and be leased and let to the same effect as if fully 
described in said lease. 
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6. Exeept as herein specifically modified, the said 
lease and all of the terms, provisions and conditions 
thereof shall continue in full force and effect and 
shall be appheable to the expiration of the extended 
term. Nothing in this agreement shall modify the 
provisions of the agreement between the parties 
hereto dated July 6, 1917, as modified by the parties 
hereto, respecting the method of accounting for ores 
mined from the leased properties, such agreement 
to continue until terminated by either party in ac- 
cordance with its terms. 


In Witness Whereof, the parties hereto have 
caused these presents to be executed, and their cor- 
porate seals affixed, by their respective officers there- 
unto duly authorized the day and year above 
written. 

BUTTE COPPER & ZINC 
COMPANY, 
By A. J. SELIGMAN, 
President. 
Attest: 
Cc. C. NICHOLS, 
Asst. Secretary. 
[Seal] ANACONDA COPPER MINING 
COMPANY, 
By J. R. HOBBINS, 
Vice President. 
Attest : 
D. B. HENNESSY, 
Secretary. 
[Corporate Seal] 
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State of New York, 
County of New York—ss. 


On this 15th day of August, 1933, before me per- 
sonally came Albert J. Seligman, to me known, who, 
being by me duly sworn, did depose and say that he 
resides in New York, N. Y.; that he is the President 
of Butte Copper & Zine Company, one of the cor- 
porations described in and which executed the fore- 
going instrument; that he knows the corporate seal 
of said corporation; that the seal affixed to said 
instrument is such corporate seal; that it was so 
affixed by order of the Board of Directors of said 
corporation, and that he signed his name thereto by 
like order. 

[Seal] W. G. MARTIN, 

Notary Public, Nassau County 


Certificate filed in N. Y. County County Clerk’s 
No. 2, Reg. No. 4M1. 


My commission expires March 30, 1934. 


State of New York, 
County of New York—ss. 


On this 15th day of August, 1933, before me per- 
sonally came J. R. Hobbins, to me known, who, 
being by me duly sworn, did depose and say that 
he resides in Butte, Montana; that he is the Vice 
President of Anaconda Copper Mining Company, 
one of the corporations described in and which 
executed the foregoing instrument; that he knows 
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the corporate seal of said corporation; that the seal 
affixed to said instrument is such corporate [386] 
seal; that 1t was so affixed by order of the Board of 
Directors of said corporation, and that he signed 
his name thereto by lke order. 


[Seal] M. E. BRYANS, 
Notary Public, Queens County 
iNGs 227. 


Certificate filed in N. Y. County County Clerk’s 
No. 136, Reg. No. 4664. 


My commission expires March 30, 1934. 
Filed April 7, 1947. H. H. Walker, Clerk. [387] 


———————— 


 PLAINTIFF’S EXHIBIT No. 11 
is as follows, to-wit: 


This Indenture, made this 24th day of June, 
1940, by and between Butte Copper & Zine Com- 
pany, a corporation organized under the laws of 
the State of Maine, (hereinafter called the “‘Zine 
Company’’), party of the first part, and Anaconda 
Copper Mining Company, a corporation organized 
under the laws of the State of Montana, (herein- 
after called the ‘‘Mining Company’’), party of the 
second part, Witnesseth: 

T‘hat, Whereas, under date of July 6, 1917, the 
Zine Company, as lessor, entered into a lease with 
the Mining Company, as lessee, whereby the Zine 
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Company leased and demised to the Mining Com- 
pany the properties therein described, which are 
hereinafter described, for a term expiring the 8th 
day of July, 1931; and 

Whereas, thereafter by agreement dated the 17th 
day of October, 1927, the term of said lease was 
extended to and ineluding the 8th day of July, 1936, 
under the same general terms and conditions as pro- 
vided in said original lease; and 

Whereas, thereafter by agreement dated June 1, 
1933, the parties hereto modified said lease in cer- 
tain particulars, and extended the term thereof to 
the 8th day of July, 1941, and said lease as modified 
by the subsequent agreements 1s now in full force 
and effect; and 

Whereas, the parties hereto desire to modify the 
provisions of said lease and to extend the term 
thereof, and to incorporate in a new lease document 
the various changes and modifications which have 
been made in said lease, and to make other changes 
and modifications related [888] to the present con- 
dition of the property and the continued operation 
thereof, and to execute a new agreement supersed- 
ing all previous agreements relating to the subject 
matter, and to cancel said lease of July 6, 1917, 
for the remaining term thereof to the end that this 
agreement be effective contemporaneously with the 
cancellation thereof ; 

Now, Therefore, in consideration of the rents to 
be paid, and covenants performed, and the mutual 
agreements as herein provided, the Zine Company 
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does hereby lease, let and demise unto the Mining 
Company the following described property, situated 
in the County of Silver Bow, State of Montana, 
particularly described as follows: 

The Emma Quartz Lode Mining Claim (Pat- 
ented), Lot No. 181, Survey No. 728; 

The Czarromah Quartz Lode Mining Claim (Pat- 
ented), No. 129, Survey No. 720; 

The Travonia fraction Quartz Lode Mining Claim 
(Patented), Lot No. 149, Survey No. 791; 

The Nellie Quartz Lode Mining Claim (Patented), 
Lot No. 136, Survey No. 759; 

The Mary Louise Quartz Lode Mining Claim 
(Patented), Lot No. 159, Survey No. 807; 

The Railroad Quartz Lode Mining Claim (Pat- 
ented), Lot No. 330, Survey No. 1201; 

The Ophir Quartz Lode Mining Claim (Patented), 
Lot No. 220, Survey No. 968; 

The Manhattan Quartz Lode Mining Claim (Pat- 
ented), Survey No. 2647; 

The Single Tax Quartz Lode Mining Claim (Pat- 
ented), Lot No. 587, Survey No. 2681; [389] 

Forty-two sixty-fourths (42/64ths) interest, and 
all other right, title and interest of the Zine Com- 
pany in and to the Ela Quartz Lode Mining Claim 
(Patented), Lot No. 189, Survey No. 770; 

All that portion of the Arizona Street Placer 
Claim (Patented), Mineral Application No. 787, 
Mineral Entry No. 1347; described as follows: 

Beginning at the 8. W. corner of the tract herein 
deseribed which is also the 8. E. Cor. No. 5 of Sur. 
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No. 664, Black Placer, and running thence North 
693 feet to the N. EK. corner No. 4 of Sur. No. 664, 
Black Placer; thence East 3 feet more or less along 
the boundary of the Butte Townsite to the east side 
of Wyoming street; thence 8. 5° 30’ E., along the 
east side of Wyoming street, projected southerly 
from the Butte Townsite, 133 feet, more or less, 
to the 8. W. Cor. of the Barnard Lot; thence N. 
82° I., 168 feet along the South Boundary of the 
Barnard Lot to the West side of Arizona street, 
projected southerly from the Buite Townsite; thence 
North along the west side of Arizona street, pro- 
jected southerly from the Butte Townsite, 110 feet 
to the boundary of Butte T'ownsite; thence east 
along the boundary of the Butte Townsite 60 feet 
to the west boundary of Survey No. 783; Hesperus 
Lode; thence south 323 feet along the west boundary 
of Survey No. 783, Hesperus Lode, to the west 
boundary of Arizona street; thence N. 22° 15’ W., 
along the west side of Arizona street, projected 
northerly from the Hopkins Addition to the north- 
east corner of the Mary McBride Lot; thence 8. 
67° 45’ W., 100 feet to the N.W. cor. of the Mary 
MeBride Lot; thence 8. 22° 15° I6., 93.5 feet along 
the east side of alley to the north boundary of Sur. 
No. 807, Mary Louis Lode; thence N. 75° 50° W., 
along the north boundary of Sur. No. 807, Mary 
Louise Lode, 18 feet, more or less, to the west side 
of alley; then N. 22° 05’ W., 109.5 feet along the 
west side of alley; thence N. 0° 05’ W., 46.5 feet 
along west side of alley; thence west 58.5 feet along 
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north boundary of Provo Lot to the east side of 
Wyoming street, projected southerly from Butte 
Townsite; thence S. 4° 03’ E., 45 feet to the south- 
west corner of Provo Lot; thence East 54.5 feet to 
the S.E. cor. of the Provo Lot; thence 8S. 86° 0’ W., 
54.5 feet to the N.W. Cor. of Thomas R. Hinds Lot; 
thence 8S. 4° 03’ E., 75.3 feet more or less to the 
north boundary of Sur. No. 807, Mary Louise Lode, 
projected westerly; thence 8. 75° 50° E., 5 feet, 
more or less, to the N.W. Cor. No. 2 of Sur. No. 
807, Mary Louise Lode; thence 8S. 3° 45’ E., along 
the west boundary of Sur. No. 807, Mary Louise 
Lode, 376.5 feet to the south boundary of Sur. No. 
664, Black Placer projected easterly; thence west 
along the south boundary of Sur. No. 664, Black 
Placer, projected easterly, 61.5 feet to the place of 
beginning. 

Excepting from the foregoing the following de- 
scribed tract: Beginning at the 8.E. Cor. of the 
tract herein described, from which the 8.E. Cor. 
of Butte Townsite on the west boundary of Sur. No. 
783, Hesperus Lode, bears N. 14° 57’ E., 210 feet 
and running thence 8. 67° 48’ W., 100 feet; thence 
N. 0° 15’ W., 47 feet; thence N. 67° 45’ E., 100 feet; 
thence S. 0° 15’ E., 47 feet to the place of beginning. 

All that portion of the Arizona Street Placer 
Claim (Patented), Mineral Application No. 787, 
Mineral Entry No. 1347, described as follows: 

Beginning at the N.W. Cor. of the tract herein 
described, a point on the 8S. boundary of Sur. No. 
664, Black Placer, from which the S.W. Cor. No. 6 
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of said Sur. No. 664, Black Placer, bears west 50 
feet, and running thence along the 8. boundary of 
said Sur. No. 664, Black Placer, 100 feet; thence 
south 35 feet; thence N. 83° 0’ W., 100 feet; thence 
north 24 feet to the place of beginning. 

All that portion of the Arizona Street Placer 
Claim (Patented), Mineral Application No. 787, 
Mineral Entry No. 1847, described as follows: 

Beginning at the N.W. Cor. of the tract herein 
deseribed, which is also the 8.W. Cor. No. 6 of Sux. 
No. 664, Black Placer, and running thence east 
along the south boundary of said Sur. No. 664, Black 
Placer, 50 feet; thence south 24 feet; thence S. 
83° 0° E., 100 feet; thence north 35 feet to a point 
in south boundary of Sur. No. 664, Black Placer; 
thence east 211.5 feet, more or less, to a point on 
the west boundary of Sur. No. 807, Mary Louise 
Lode; thence 8. 3° 45’ E., along the west boundary 
of Sur. No. 807, Mary Louise Lode, 1138 feet, more 
or less, to a point on the north boundary of Sur. 
No. 1201, Railroad Lode; thence N. 89° 40° W., 
along the north boundary of Sur. No. 1201, Rail- 
road Lode, 73.5 feet, more or less, to the N.W. Cor. 
No. 4 of said Sur. No. 1201, Railroad Lode; thence 
S. 1° 0’ W., along the west boundary of said Sur. 
No. 1201, Railroad Lode, 90.5 feet, more or less to 
a point on the north boundary of Sur. No. 759, Nellie 
Lode, thence N. 83° 0’ W., along the north boundary 
of said Sur. No. 759, Nellie Lode, 297.5 feet, more 
or less, to a point on the east boundary of the Butte 
‘Townsite; thence North along the east boundary of 
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the Butte Townsite, 165.5 feet, more or less, to the 
place of beginning. 

All that portion of the Arizona Street Placer 
Claim (Patented), Mineral Application No. 787, 
Mineral Entry No. 1347, described as follows: 

Beginning at the 8.E. Cor. of Lot 1 in Block 56 
of Butte Townsite, and running thence south along 
the west side of Arizona street 114.4 feet; thence 
S. 82° 0’ W., 168 feet to the east line of Wyoming 
street; thence north along the east line of Wyoming 
street, 123.6 feet to the 8.W. Cor. of Lot 2 in Block 
56 of Butte Tiownsite; thence east along the south 
side line of Lots 2 and 1 in said Block 56, 172 feet 
to the place of beginning. 

The Black Placer Quartz Lode Mining Claim 
(Patented), Lot No. 110, Survey No. 664, in Section 
13, Township 3 North, Range 8 West; 

The Bob Ingersoll Quartz Lode Mining Claim 
(Unpatented), as described in notice of location 
thereof recorded in the office of the County Clerk 
and Recorder of Deer Lodge County, in Book ‘‘L”’ 
of Lodes, at page 607, and in the office of the County 
Clerk and Recorder of Silver Bow County, Mon- 
tana, in Book ‘‘B”’ of Lodes at page 732 of Tran- 
scribed records; 

The Montana Central Quartz Lode Mining Claim 
(Unpatented), as described in the Notice of Loca- 
tion thereof recorded in Book ‘‘K’’ of Lodes, at 
page 729 of the records of the office of the County 
Clerk and Recorder of Deer Lodge County, Mon- 
tana, and in Book 6 of Lodes at page 252 in the 
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Transcribed records of the office of the County 
Clerk and Recorder of Silver Bow County, Mon- 
tana ; 

All that portion of the surface of the Mary Louise 
Lode Mining Claim (Patented), Survey No. 807, 
Lot 159, in the Southeast Quarter (SE14) of Sec- 
tion Thirteen (18), Township Three (8) North, 
Range Eight (8) West, and Lot 81, in the South- 
west Quarter (SW14), Section EHighteen (18), 
Township Three (3) North, Range Seven (7) West, 
Silver Bow County, Montana, described as follows: 

Beginning at the Northeast Corner of the tract 
herein deseribed, from which the Northwest Corner 
of Lot 1, Block 3, of the Hopkins Addition to the 
City of Butte, Montana, bears N. 68° 02’ E., 16 ft. 
and running thence S. 68° 02’ W. 70.85 ft.; thence 
S. 84° 19° W. 0.96 ft.; thence 8. 5° 41’ E. 94.08 ft.; 
thence N. 68° 02’ E. 98.71 ft.; thence N. 22° 15° W. 
90.0 ft. to the place of beginning, containing an 
area of 0.18 acres, more or less, subject to an ease- 
ment for Park purposes to School District No. 1, 
to the portion of this above-described tract west of 
a line parallel to the east boundary and 60 ft. west 
trom said line. 

All that portion of the surface of the Ophir 
Quartz Lode Mining Claim (Patented), Lot No. 
220, Survey No. 968, described as follows: 

Beginning at a point on the south line of said 
Ophir Lode Mining Claim, from which point corner 
No. 4, the Southwest Corner of said Ophir Lode 
Claim, bears N. 71° 30’ W., 358.8 feet and running 
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thence north 195.8 feet; thence east 512 feet; thence 
south 300 feet; thence west 199.3 feet; thence N. 
71° 30’ W., 329.9 feet; to the place of beginning. 
Containing 3.18 acres, more or less. 

Excepting, however, that portion which hes south 
of the Butte, Anaconda & Pacific Railroad track, 
which railroad track crosses said Ophir Lode Claim 
in an easterly and westerly direction. 

Lot 14, and an undivided one-half interest in 
Lots 15 and 16, in Block 57, and Lots J, 2, 3, 47%, 
6, 14, 15, 16, 17 and 18 in Block 59 of the Original 
Townsite of Butte, according to the official plat and 
survey thereof on file and of record in the office of 
the County Clerk and Recorder of Silver Bow 
County; Montana; [3895] 

Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, and 10, in Block Sof 
the Nelhe Addition to the Townsite of Butte, ac- 
cording to the official plat and survey thereof on 
file and of record in the office of the County Clerk 
and Recorder of Silver Bow County, Montana; 

All minerals, and the right to remove the same, 
in and under Lots 1 and 2 in Block 56 of the 
Original Townsite of Butte, according to the official 
plat and survey thereof on file and of record in the 
office of the County Clerk and Recorder of Silver 
Bow County, Montana. 

Also, all other real property, property rights, and 
interests in property situated in the County of 
Silver Bow, State of Montana, lying adjacent to 
or in the immediate vicinity of any of the property 
above-described, and which the Zine Company owns 
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or has acquired, or may acquire during the term 
of this lease; also all veins, lodes, ledges and ore 
bodies and rights of every character and descrip- 
tion lying within or belonging to the above leased 
premises or any part or parcel thereof. 

Excepting, however, from the property leased 
hereby, all surface lots and rights heretofore con- 
veyed by grantors of the Zinc Company prior to 
the date hereof and at that date not owned or pos- 
sessed by Zine Company. 

It Is Understood And Agreed, that if the Zine 
Company shall, during the life of this lease, acquire 
any other real property or interests in property 
lving adjacent to or in the immediate vicinity of 
eny of the above-described property, that the prop- 
erty or property rights [3896] so acquired shall, 
during the remainder of this lease term, be subject 
to and covered by the terms of this lease, and be 
leased and let hereby to the same effect as if fully 
described herein. 

First: This lease shall become effective upon the 
date hereof, and shall continue in force and effect 
unless sooner terminated by forfeiture or abandon- 
ment for the period of ten (10) vears from said 
date, until and including the 24th day of June, 1950. 
Upon the date of this instrument and simultaneously 
with the effective date hereof, the said lease dated 
the 6th day of July, 1917, and all amendments and 
modifications thereof shall be and are hereby eais- 
celled and annulled. It is understood that such 
cancellation shall not affect any rights or obliga- 
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tions which may have accrued under said lease 
dated the 6th day of July, 1917, and said amend- 
ments and modifications thereof, prior to the date 
of such cancellation. 

Second: It 1s agreed that the Mining Company 
shall have the right, during the term hereof, to 
work all of the said premises above-described and 
referred to in mine fashion, and extract and remove 
therefrom all ores and minerals which may be en- 
countered and which in the Mining Company’s 
opinion it may be desirable or profitable to extract 
and remove. The Mining Company agrees that it 
will, during the term hereof, continue in possession 
of said leased premises and the mine workings 
therein contained, and that it will maintain and 
provide such suitable equipment and machinery as 
may be necessary to operate the same. The Mining 
Company further agrees to prosecute with reason- 
able diligence mining operations in [3897] and upon 
said properties or parts thereof, and to that end 
binds itself to employ underground not less than 
ten men working each twenty (20) shifts per month 
during the term hereof. AJ] work done by the Min- 
ing Company in said property shall be done in a 
good, workmanlike, minerlike, and_ substantial 
manner. 

Third: Before making any division of the net re- 
turns of the operation of the property under this 
lease, or paying any part thereof to the Zinc Com- 
pany as hereinafter provided, the Mining Company 
shall be entitled to and shall deduct from such re- 
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turns all amounts now remaining undeducted and 
unpaid which the Mining Company has been and 
is entitled to deduct under the terms and provisions 
of the agreement of June 1, 1933, between the parties 
hereto, and the letter agreement between the parties 
hereto of December 10, 1934, and the said original 
lease of July 6, 1917, between the parties hereto, 
and by and all amendments and modifications 
thereof. 

That the amount to be deducted by the Mining 
Company, as herein provided, has been audited and 
agreed to as the sum of Three Hundred Fifty-seven 
Thousand Six Hundred Fifty-six and 77/100 Dol- 
lars ($357,656.77) as of January 1, 1940, and it is 
understood and agreed that the Mining Company 
shall be entitled to deduct said amount as adjusted 
to the date hereof from the net returns of any 
future operation under this lease before making 
any division of the net returns as hereinafter pro- 
vided, or paying any part thereof to the Zine Com- 
pany, and shall be entitled to deduct said amount, 
regardless of the period of time required to provide 
net returns sufficient to equal such [898] deduction, 
and that until the net returns of future operations, 
as hereinafter defined, have been sufficient to pro- 
vide said amount, the Zinc Company shall not be 
entitled to any part of the net returns of the opera- 
tion of the property. 

The Mining Company shall be entitled to retain 
and keep for its own use and benefit fifty per cent. 
(50%) of the net returns from all ores and minerals 
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mined hereunder, and shall account for and pay 
to the Zine Company the remaining fifty per cent. 
(50%) of said net returns. The Mining Company 
shall account to the Zine Company for said fifty 
per cent. (50%), to be paid to the Zine Company 
within fifteen (15) days after receiving settlement 
from the smelter or reduction works for the ores 
and minerals shipped. In arriving at the net returns 
for the purpose of division as herein provided be- 
tween the Zine Company and the Mining Company, 
respectively, all costs and charges of maintaining, 
preserving and protecting the said property, in- 
cluding all taxes upon the property leased, all costs 
and charges of mining, milling, smelting, reduction, 
development, transportation and other charges of 
every kind whatsoever incurred in connection with 
the maintenance, operation and mining of the said 
properties, and the transportation and reduction 
of the ores obtained therefrom, and the selling of 
the metals returned or disposed of shall be deducted 
to reach the net returns to be divided between the 
parties as herein set forth; provided, that any cross- 
cut which may be driven from other properties of 
the Mining Company to develop said premises shall 
not be considered development [399] work in de- 
ducting mining costs until such erosseut or cross- 
cuts shall have passed through the vertical plane 
of the north side line of the Emma or Czarromah 
lode elaims. 


Fourth: It is understood and agreed that the 
management of the property hereby leased and the 
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conduct of all mining operations thereon shall be 
vested exclusively in the Mining Company, or such 
person or representatives as it may designate; also 
that the Mining Company shall have the exclusive 
right to arrange for, enter into and make such 
contract as it may see fit for the milling and reduc- 
tion of any and all ores extracted from said prem- 
ises and the marketing and disposing of the metals 
obtained therefrom; provided, that the Mining 
Company will use due diligence to make as favor- 
able contracts in this connection as it may be able 
to obtain in the general course of the trade. 


Fifth: At any time when the Mining Company 
possesses milling, smelting or other reduction works 
capable of and suitable for treating the character 
of ores which may be obtained from the leased 
premises and undertakes to treat and reduce such 
ores so obtained, it is agreed that the Mining Com- 
pany will make a contract with the Zinc Company 
for the treatment of such ores upon as favorable 
terms as are made by the Mining Company for the 
treatment of similar ores of like grade and quantity, 
treated for any other custom producer. A contract 
for the smelting and reduction of zinc ores from the 
said property has been in effect between the parties 
hereto, as modified from time to time, since the 
execution of the original lease of July 6, 1917, and 
it is agreed that a contract [400] for the smelting 
and reduction of zine ores for the period covered 
by this lease has been executed contemporaneously 
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with the execution hereof, and is hereto attached, 
marked Exhibit ‘A.’’ 


It is understood by the parties hereto that, in 
addition to the zine ores in said property, there 
have been extracted from time to time, and there 
are now being extracted and marketed, certain high- 
grade manganese ores; and further, that prior 
hereto, as evidenced by the agreement between these 
parties dated the 17th day of May, 1920, an attempt 
was made to develop the business of making ferro- 
manganese and thus utilizing low-grade rhodo- 
chrosite or carbonate of manganese ores present and 
to some extent developed in said properties, and 
further that it was found that the business of 
making ferro-manganese could not be conducted 
profitably, and the operation of the said agreement 
of May 17, 1920 was discontinued, and that said 
agreement has been and is hereby cancelled and 
annulled. 


It is further understood and agreed that the 
Mining Company has been experimenting with and 
perfecting a process at its metallurgical plants for 
the concentration and reduction of the low-grade 
manganese ores in said properties, and has de- 
veloped such process to the point that it seems 
feasible from an operating standpoint to concen- 
trate and reduce said manganese ores, and to pro- 
duce a merchantable produce of nodulized man- 
ganese ore thereby, and further that the market for 
such product may be such in the near future or 
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during the term of this lease as to justify the ex- 
traction and treatment of the said [401] manganese 
ores from said mine, but the success of the opera:, 
tion of mining, treating and selling said manganese 
ores 1s at present uncertain. 


It is understood and agreed that at any time when 
the Mining Company possesses milling, concentrat- 
ing or reduction works capable of and suitable for 
treating the said manganese ores, or any manganese 
ores which may be obtained from the leased prem- 
ises, and undertakes to mine, treat, concentrate or 
reduce such ores so obtained, the Mining Company 
and the Zine Company will make, but the Zine Com-. 
pany shall not be required to make, a contract for 
the treatment of such ores upon reasonable and 
fair terms, to be agreed upon between the parties, 
having due regard to the payment to the Mining 
Company of the cost of the investment in plant 
and equipment for the treatment, concentration or 
reduction of said ores, as well as the operating cost 
of that operation. 


Sixth: All money necessary for the operations 
herein provided for, including taxes, shall be ad- 
vanced by the Mining Company, but the Zinc Com- 
pany shall have no authority to incur any expense, 
nor will the said Mining Company nor the said 
operations be liable therefor, unless the same has 
first been agreed to by the Mining Company, and 
no salary or other expenses of the Zinc Company 
shall be charged in any way against the said Mining 
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Plaintiff’s Exhibit No. 11—(Continued) 
Company, or the said operations to be conducted 
under this lease. 


Seventh: it is further understood and agreed 
that the said Mining Company may at any time 
abandon and terminate this lease and cease working 
and operating the property covered hereby by 
giving six (6) months’ notice in [402] writing to 
the said Zine Company of its intention so to do, 
and during the said period of six (6) months after 
the giving of such notice, the Mining Company 
shall keep the mine workings in said property free 
from water and upon the termination of said six 
(6) months’ period, and upon the turning over of 
the possession of said property by the Mining 
Company to the Zine Company, all obligations and 
liabilities on the part of the Mining Company, of 
any kind or character hereunder, shall cease and 
terminate, and this lease shall be at an end. 


Kighth: It is further understood and agreed 
that if, because of any Act of God, fire, flood, water, 
strike, lock-out, or without limitation by the fore- 
going, any other cause or causes beyond its control, 
the Mining Company shall be prevented from ful- 
filling any term or condition of this lease, such 
failure shall not be considered a breach of the terms 
hereof, and the Mining Company shall not be lable 
in any manner on account thereof, but the Mining 
Company agrees in any such ease to use all reason- 
able diligence to remove such preventing cause. 


Ninth: It is further understood and agreed that 
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Plaintiff’s Exhibit No. 11—(Continued) 
upon the termination of this lease, either by lapse 
of time, abandonment, or forfeiture, the Mining 
Company will return the peaceful possession of 
said leased premises to the Zinc Company with all 
openings and workings thereon necessary for the 
continued operation of said property in good con- 
dition for such further operation, and that all 
machinery and equipment which shall have been 
permanently installed or attached to the realty or 
mine [403] properties or workings, together with 
one-half (44) of the tools, supplies and equipment 
which shall not have been affixed to the realty, shall 
become the property of the Zinc Company. 


Tenth: It is further understood and agreed that 
the Mining Company shall keep proper books and 
records showing the mining operations conducted 
under this lease, and the proceeds therefrom, and 
that the Zine Company shall have the right, through 
its duly designated officers, representatives, or 
agents, to examine all accounts of the Mining Com- 
pany kept in connection with the performance of 
the work hereunder, and the making of settlements 
for the ores and products of the property, and that 
the Zine Company, its officers, representatives or 
agents, shall at all reasonable times have access to 
and egress from all of the premises of the Zine 
Company in the control of the Mining Company 
hereunder, together with a right to make full in- 
spection and survey of the same, and to obtain at 
reasonable periods from the Mining Company copies 
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Plaintiff’s Exhibit No. 11—(Continued) 
of working maps showing mining operations con- 
ducted in said properties. 

Iixcept as hereinafter provided, the Mining Com- 
pany assumes as between the parties hereto the re- 
sponsibility for all claims which may arise in favor 
of any individual, firm or corporation for any 
tort arising out of the operation of the leased prem- 
ises during the period that such premises are in 
possession of the Mining Company, or any contract 
obligations incurred by the Mining Company while 
controlling said premises, and the Mining Company 
agrees to indemnify and keep indemnified the Zine 
Company, its [404] successors and assigns, against 
any and all such claims, and at its own cost and 
expense to defend against such claims and pay the 
cost of such defense, and any judgment recovered 
on such claims; provided, however, that the Mining 
Company shall not be under any obligation or duty, 
nor shall it have any liability whatsoever in con- 
nection with any claim which may be asserted by 
any person or corporation of ownership to any 
of the premises leased hereby, or any ores, or min- 
erals in ore, mined or removed therefrom, or for 
trespass upon any of the premises above described, 
this lease being entered into upon the understand- 
ing and the basis that the Zine Company is the 
owner of the premises and the ore bodies herein- 
above described and referred to. 

Eleventh: This lease is and shall be binding 
upon and inure to the benefit of the parties hereto, 
their respective successors and assigns. 
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In Witness Whereof, the parties have caused 
these presents to be executed, and their corporate 
seals affixed, by their respective officers thereunto 
duly authorized, the day and year first above 
written. 


[C.S.] BUTTE COPPER AND ZINC 
COMPANY, 
By /s/ ALPHONSE A. SHELARE, 
Its President. 


Attest. 
/s/ MILES 8. McDONALD, 
Its Secretary. 
[C.S.] ANACONDA COPPER 


MINING COMPANY, 
By /s/ J. R. HOBBINS, 
President. 


Attest: 
/3/ K. B. FRAZER, 
Its Ass’t Secretary. [405] 


State of New York, 
County of New York—ss. 


On this 5th day of July, A. D. 1940, before me, 
Edward Perpeet Jr., a Notary Public in and for 
said county and state, personally appeared Alphonse 
A. Shelare, known to me to be the President of the 
Butte Copper & Zine Company, the corporation that 
executed the within instrument, and acknowledged 
to me that such corporation executed the same. 
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In Witness Whereof, I have hereunto set my 
hand and affixed my Notarial Seal, the day and 
year in this certificate first above written. (N. 8.) 
(N.S.) /s/ EDWARD PERPEET Jr. 
Notary Public for the State of New York, Residing 

at 190 Woodland Ave., White Plains, N. Y. 
My Commission expires 1941. 


HDWARD PERPEET Jr. 
Notary Public Westchester Co. Certificate Filed in 
N. Y. Co. No. 569, New York Register’s No. 
1-P-340. Commission expires March 30, 1941. 


State of New York, 

County of New York—ss. 

On this 8th day of July, A. D. 1940, before me, 
Walter G. Martin, a Notary Public in and for the 
said county and state, personally appearel J. R. 
Hobbins, known to me to be president of Anaconda 
Copper Mining Company, the corporation that exe- 
euted the within instrument, and acknowledge to 
me that such corporation [406] executed the same. 

In Witness Whereof, I have hereunto set my 
hand and affixed my Notarial Seal, the day and 
year in this certificate first above written. 

(N.S.) /s/ WALTER G. MARTIN, 

Notary Public for the State of.......... Residing 
SO... so My Commission expires....... 
Notary Public, Nassau County No. 1057. Cer- 
tificate Filed in N. Y. County. County Clerk’s 
No. 38, Reg. No. 2-M-14. My Commission ex- 
pires March 30, 1942. 

Filed: April 7, 1947. H. H. Walker, Clerk. 
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I, Joseph V. Flaherty, hereby certify that I am 
a stenographic court reporter by profession and 
occupation; that on March 31, 1947, the Honorable 
R. Lewis Brown, Judge of the District Court of 
the United States for the District of Montana, 
Butte Division, made an order of record appoint- 
ing me official court reporter for the trial of Cause 
No. 176, Poague versus Butte Copper and Zine 
Company; that I reported in shorthand the testi- 
mony of the witnesses and the proceedings of the 
court during the trial of said cause, and that the 
above and foregoing is a true and correct tran- 
scription of such testimony and proceedings to the 
best of my skill and ability. 


/s/ JOSEPH V. FLAHERTY. 
Filed May 2, 1947. H. H. Walker, Clerk. 


CLERK’S CERTIFICATE TO TRANSCRIPT 
OF RECORD ON APPEAL 


United States of America, 
District of Montana—ss. 


I, H. H. Walker, Clerk of the District Court of 
the United States in and for the District of Mon- 
tana, do hereby certify to the Honorable, the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, that the foregoing two volumes consisting of 
422 pages, numbered consecutively from 1 to 422, 
inclusive, is a full, true and correct transeript of 
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all matter designated by the parties and required by 
rule as the record on appeal in case No. 176, Mrs. 
Nellie Allen Poague, Plaintiff, vs. Butte Copper 
and Zinc Company, a corporation, Defendant, as 
appears from the original records and files of said 
District Court in my custody as such Clerk. 


I further certify that pursuant to the order of 
said District Court, I transmit herewith as a part 
of the record on appeal, original plaintifft’s Exhibits 
1, 12, 13; 14, 15, 17, 18, 19, 20-a, 20-by 21,22, 23ye228 
25, 26 and 27 and defendant’s Exhibits 4 and 28, all 
of which said exhibits were received in evidence at 
the trial of said cause. 


1 further certify that the costs of said transcript 
amount to the sum of Thirty-Nine and 30/100 Dol- 
Jars ($39.30), and have been paid by the appellant. 


Witness my hand and the seal of said District 
Court at Butte, Montana, this 13th day of May, 
A.D. 1947. 


[Seal ] H. H. WALKER, 
Clerk. 


/s/ By D. F. HOLLAND, 
Deputy Clerk. [422] 


[Endorsed]: No. 11633. United States Circuit 
Court of Appeals for the Ninth Circuit. Butte 
Copper and Zine Company, a corporation, Appel- 
lant, vs. Mrs. Nellie Allen Poague, Appellee. T'ran- 
seript of Record. Upon Appeal from the District 
Court of the United States for the District of 
Montana. 
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/s/ PAUL P. O’BRIEN, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 


SS 


In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 11633 


BUTTE COPPER AND ZINC COMPANY, a cor- 
poration, 
Appellant, 
VS. 


MRS. NELLIE ALLEN POAGUE, formerly 
NELLIE ALLEN, 
Appellee. 


STATEMENT OF POINTS ON APPEAL AND 
DESIGNATION OF CONTENTS OF REO- 
ORD ON APPEAL, SUBDIVISION 6 OF 
RULE 19 (C.C.A.) 


STATEMENT OF POINTS ON APPEAL 


Appellant and defendant, Butte Copper and Zine 
Company, a corporation, hereby specifies the follow- 
ing points upon which it intends to rely on the 
appeal in the above entitled matter: 
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ie 
The Court committed error in refusing to grant 
defendant-appellant’s motion for a directed verdict 
(tr. p. 323) because: 


1. There was and is no evidence to support 
a verdict in favor of plaintiff-appellee and 
against the defendant-appellant. 


2. There was and is no evidence to support 
a Judgment in favor of plaintiff-appellee and 
against defendant-appellant. 


3. ‘There was and is no evidence that defend- 
ant-appellant performed any act or acts that 
could or did cause any damage to plaintiff- 
appellee’s property. 


4. The evidence was and is conclusive that 
defendant-appellant did not perform any act or 
acts that could or did cause any damage to 
plaintiff-appellee’s property. 


5). There was and is no evidence that defend- 
ant-appellant performed any act or acts by or 
through an agent, servant or partner that 
could or did cause any damage to plaintiff- 
appellee’s property. 


6. The evidence was and is conclusive that 
the defendant-appellant did not perform any 
act or acts by or through an agent, servant or 
partner that could or did cause any damage to 
plaintiff-appellee’s property. 


7. ‘The evidence was and is conclusive that 
defendant-appellant was a Lessor of the prop- 
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erty in which the mining alleged to have dam- 
aged the property of the plaintiff-appellee was 
performed; and that any mining performed 
was performed by a Lessee and was not under 
the control or supervision of defendant- 
appellant. 


II. 


That the Court committed error in giving plain- 
tiff-appellee’s Instruction numbered 2 (tr. pp. 327- 
028; 399) for each of the reasons set forth in Para- 
graph I above. 


If. 


That the Court committed error in giving plain- 
tiff-appellee’s Instruction numbered 3 (tr. pp. 327- 
328; 355-356) for each of the reasons set forth in 
Paragraph I above. 


IY 
That the Court commiited error in giving plain- 


tiff-appellee’s Instruction numbered 5 (tr. pp. 325, 
306) because: 


1. Of each of the reasons set forth in Para- 
graph I above. 


2. Said Instruction permitted the jury to 
find that defendant-appellant mined beneath the 
surface of plaintiff-appellee’s property and 
damaged the same, when the evidence was and 
is conclusive and uncontradicted that the 
defendant-appellant did no mining, either by 
itself or through an agent, servant or partner. 
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That the Court committed error in giving plain- 
tiff-appellee’s Instruction numbered 9 (tr. pp. 325; 
061-363) because: 


1. Of each of the reasons set forth in Para- 
graph I above. 


2. Said Instruction permitted the jury to 
find that defendant-appellant mined beneath 
the surface of plaintiff-appellee’s property and 
damaged the same, when the evidence was and 1s 
conclusive and uncontradicted that the defend- 
ant-appellant did no mining, either by itself or 
through an agent, servant or partner. 


VI. 


That the Court committed error in giving plain- 
tiff-appellee’s Instruction numbered 11 (tr. pp. 326, 
364) because: 


1. Of each of the reasons set forth in Para- 
graph I above. 


2. Said Instruction permitted the jury 
to find that defendant-appellant mined beneath 
the surface of plaintiff-appellee’s property and 
damaged the same, when the evidence was and 
is conclusive and uneontradicted that the 
defendant-appellant did no mining, either by 
itself or through an agent, servant or partner. 


ViT. 
That the Court committed error in refusing to 
give defendant-appellant’s Instruction numbered 1 


Mrs. Nellie Allen Poague 421 


(tr. pp. 327-355) for each of the reasons set forth 
in Paragraph I above. 


WADUE 


That the Court committed error in refusing to 
give defendant-appellant’s Instruction numbered 12 
(tr. pp. 328-329; 357) for each of the reasons set 
forth in Paragraph I above. 


1s. 


That the Court committed error in refusing to 
give defendant-appcllant’s Instruction numbered 13 
(tr. pp. 329, 357) for each of the reasons set forth 
in Paragraph I above. 

X. 


That the Court committed error in giving that 
portion of its charge to the jury set forth as follows: 


‘Tf you find from a preponderance of the evi- 
dence that continuously since on or about 1917 
to April 1, 1946, the time of the filing of the 
amended complaint herein, the Anaconda Cop- 
per Mining Company, a corporation, has been 
engaged in mining within the Emma, Czarro- 
mah and the Nellie quartz lode mining claims, 
the property of the defendant in this action, 
with the knowledge and consent of the defend- 
ant Butte Copper and Zine Company, a corpo- 
ration, as its lessee; and in the course of the 
mining operations so carried on by the Ana- 
conda Copper Mining Company, a corporation, 
in the said mining claims, it so disturbed or 
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withdrew from the surface of the property of 
the plaintiff the subjacent and lateral support 
of the surface and that as a direct and proxi- 
mate result thereof, the surface and property 
of the plaintiff subsided and caused injury and 
damage to the structures and the property of 
said plaintiff, then the Butte Copper and Zine 
Company, a corporation, is liable for all the 
damage you find from the evidence the plaintiff 
sustained by reason of such mining operations.’’ 
(tr. pp. 331-333; 342-343). 


for each of the reasons set forth in Paragraph I 
above. 


XI, 


That the Court committed error in admitting the 
evidence of leaks, repairs or changes in gas mains 
or pipes (tr. pp. 82-94) and evidence of gas explo- 
sions (tr. pp. 207-209) over defendant-appellant’s 
objections, and in refusing to grant defendant- 
appellant’s motion to strike such evidence (tr. pp. 
306-310) because: 


1. There was and is no evidence that proved 
or tended to prove that said leaks, repairs or 
changes or gas explosions were due to or caused 
by any act or acts of defendant-appellant, its 
agent, servant or partner. 


2. ‘There was and is no evidence tending to 
show or ‘prove that any such leaks, repairs or 
changes in gas lines or pipes or gas explosions 
were competent, relevant cr material, or that 
they tended to prove or disprove any issue in 
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this case or that plaintiff-appellee sustained 
any damages thereby. 


3. No cause was aseribed for the leaks, 
repairs or changes or explosions and no evidence 
was or is given upon which a conclusion as to 
the causes of such leaks or explosions could 
properly be predicated, and that the jury was 
permitted to speculate as to the reasons for and 
causes of said leaks, repairs or changes in gas 
lines and pipes and the reasons for or causes 
of said gas explosions. 


Dal. 


That the Court committed error in refusing to 
give defendant-appellant’s requested Instruction 
numbered 2 (tr. pp. 327-328; 355) for each of the 
reasons set forth in Paragraph XI above. 


PET TT, 

That the Court committed error in refusing to 
give defendant-appellant’s requested Instruction 
numbered 3 (tr. pp. 328; 355-356) for each of the 
reasons set forth in Paragraph XI above. 


XIV. 


That the Court committed error in refusing 
defendant’s-appellant’s motion to strike the testi- 
mony of plaintiff-appellee Poague respecting leaks 
in the plumbing of her house (tr. pp. 306-310) and 
in refusing to grant defendant-appellant’s requested 
Instruction numbered 14 (tr. pp. 329-330; 358) 
because: 
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1. There was and is no evidence that said 
leaks were caused by ground movement due to 
mining. 

2. ‘There was and is no evidence tending to 
show or prove that facts regarding any such 
leaks were competent, relevant or material or 
that they tended to prove or disprove any issue 
in this case. 

3. No cause was ascribed for the leaks and 
no evidence was or 1s given upon which a con- 
clusion as to the cause of such leaks could be 
properly predicated. 


XV. 


That the Court committed error in refusing to 
give defendant-appellant’s requested Instruction 
numbered 15 (tr. pp. 330, 358) because: 


1. For each of the reasons set forth in Para- 
graph I above. 

2. ‘There was and is no evidence that the raz- 
ing of the buildings was necessary. 

3. The evidence conclusively shows that the 
razing of plaintiff-appellee’s buildings was not 
necessary to protect pedestrians using the side- 
walks as alleged in the complaint. 

4. The allegation of the complaint that raz- 
ing of the buildings was necessary to protect 
pedestrians on the sidewalks in front of said 
buildings and that the cost thereof was a nec- 
essary element of damages was wholly unsup- 
ported by the evidence and should not have been 
left for the consideration of the jury. 
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That the Court committed error in refusing to 
sive defendant-appellant’s requested Instruction 
numbered 16 (tr. pp. 330-331; 358) because: 


1. The law does not make a Lessor of min- 
ing ground liable for damage because of failure 
to include a covenant or agreement in its lease 
to the effect that the Lessee will support the 
surface of the ground. 


DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL 


Appellant, Butte Copper and Zine Company, a 
corporation, hereby designates under Subdivision 6 
of Rule 19 (C.C.A.) the following portions of the 
certified typewritten Transcript of Record in the 
above entitled cause on file herein to be contained 
in the printed record on the appeal of said 
appellant: 


1. Title of Court and Cause (tr. p. 1). 
2. Names and addresses of attorneys of rec- 
ore (tr. po2): 


3. Plaintiff’s Amended Complaint (tr. pp. 
4-8). 


4. Answer of Butte Copper and Zine Com- 
pany, defendant (tr. pp. 10-13). 


0. Minute Entry denying and overruling the 
First Defense in defendant’s Answer (tr. p. 15). 


6. Reporter’s Transcript of testimony (tr. 
pp. 27-408). 
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7. That portion of the Minute Entry dated 
April 3, 1947, contained in Paragraph 7 thereof, 
setting forth the Order denying defendant’s mo- 
tion for a directed verdict (tr. p. 17). 


8. Wenaiet “itp. 19). 
9, Judgment (tr. pp. 21, 22). 
10. Notice of Appeal (tr. p. 24). 


11. Order for Transmission of Original 
Exhibits (tr. p. 410). 


12. Order Amending Order for Transmis- 
sion of Original Exhibits (tr. p. 410-B). 
13. Designation of Contents of Record on 


Appeal and Statement of Points Upon Which 
Defendant Intends to Rely (tr. pp. 412-418). 


14. Certificate of Clerk of Court (tr. p. 422). 


15. Statement of Points Upon Which De- 
fendant Intends to Rely and Designation of 
Portions of the Record to be Printed Under 
Rule 19 (C.C.A.). 


Dated this 15th day of May, 1947. 


/s/ W. H. HOOVER, 
7s) ix. The GlaOv Hix, 
/s/ JOHN V. DWYER, 
/8/ do. TP ENDER ie 
/s/ SAM STEPHENSON, JB. 
Attornevs for Defendant and 
Appellant. 
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Service of the foregoing Statement of Points on 
Appeal and Designation of Contents of Record on 
Appeal, Subdivision 6 of Rule 19 (C.C.A.) acknowl- 
edged, and copy thereof received, this 15th day of 
May, 1947. 

/s/ HARL N. GENZBERGER, 
/s/ H. L. MAURY, 
/s/ A. G. SHONE, 
Attorneys for Plaintiff and 
Appellee. 


[Endorsed]: Filed May 20, 1947. 


